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IN TH£ 

COURT OF 

SUDDER DEWANNY ADAWLUT. 


BYJNATH SING and others, Appellants, 1812. 

versus ' 

SYUD HOOSEIN KHAN and other Heirs of Noorool Hoosein March 3(1. 

Khan and Atiiul Beharee, Respondents. 

THIS was an action brought by the appellants as paupers in the Claim by 
Zillah Court of Sliahabad, on the 22nd of February 1808, for the 
recovery of 138 tax free (mulikana) villages, of pergunnah l^un- 
willa (to which Syud Hoosein Khan and others had succeeded as allowed; 
heirs of Noorool Hoosein Khan), and the profits of the same, as barred 
from the year 1186 to 1215 Fuslee; also to recover mouzas 
Bulwa and Augwan, which had been purchased by 1 he ancestor 
of Athul Beharec from the said Noorool Hoosein Khan. The 
value of the former, taken at ten times the yearly produce, was 
stated at 250,000 sicca rupees; the prohts claimed at 800,000, 
and the value of the latter was estimated at 30,000 ; making in all, 
in amount and value sued for, 1,080,000 rupees. This cause 
being appealable to the Sudder Dewanny Adawlut, was, under 
the provisions of regtilation 13, 1808, transferred from the Zillah 
Court to the Provincial Court of Patna. 

It was set forth in the plaint, that the lands in question had, 
for many centuries, been the property of the plaintifi’s family; 
but that, in the time of Kasim Alt Khan, on account of the tyranny 
of the then existing government, the plaintiffs ancestors fled, 
alone: with many of the chief proprietors of Sliahabad, to Bansee, 
in zillah Juanpore; that on the victory of Jafier Ali and the 
English, they returned ; but that in consequence of their refusal 
to engage for the revenue of their estates, on the terms required 
of them, a settlement of the entire sircar Shahabad being made 
with Rajah Bekramajeet and Baboo Giijraj, as sudder zemindars, 
they again returned to Bansee, A.D. 1762-3, that Noorool Hoosein 
Khan, who had been appointed Sezawul of sircar Shahabad, took 
advantage of their absence and his official situation, and unjustly 
gained possession of their zemindaree in the Fuslee year 1174;;^ 
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1812. that in 1189 Fuslce, Sootliiir Sins:, the father of the appellant 
Byjnath Sing^ having jfresented a petition to Mr. Hastings, claiming 
Byjnath to be put in possession of the lands in question, an investigation 
others*"' ordered; that under this order Mr. Meiooi, tlie chief of 

Syud Hoo- Patna, transmitted a re[fort, together with lus proceedings; fron> 
win Kh«n, which it appealed, that the claim Soothur Sing w:i3 well 
md others, founded, but that Soothur Sing having then demised, and the heira 
of the family being minors, their claim was neglected, and Noo- 
rool Hoosein cantiniied in possession; that the malihana villages 
rn question having been granted to Noorool Hoosein Khan, in lieu 
of the zemindary right to the lands of the plaintift’s, they were 
entitled to the same, and the inouzas held by Athiil Sing having 
been purchased from Noorool Hoosein, while he had no legal title 
to them, the sale Avas void ; and they had therefore brought the 
present action for the recovery of the lands specified. 

The defendants, after a general denial of the plaintifT s state- 
ment, respecting the fiaudulent acquisition of Noorool Hoosein 
Khan, pleaded, that the suit of the plaintifis could not be enter- 
tained after the lapse of so many years; Syiid Hoosein and the 
other heirs of Noorool Hoosein Khan having succeeded in March 
1795, and Nitanund, the father of Athul Sing, having purchased 
the mouzas now in the possession of Athul SinL^*, in the year 1776-; 
the former thirteen years, the latter thirty-years, before the insti- 
tution of this suit. 


From the exhibits in (he case, it appeared, (hat in November 
1769, Rajah Bekramajoet and Baboo Gujroj (who were then 
sudder or head zemindars, and who had entered into engagements 
for the revenue of the whole of sircar Shababad with Government), 
having fallen in arrears, had transferred for 120,000 rupees, to 
Nooiool Hoosein Khan, the zemindaree of the plainlifi’s, from 
whose gomaslhas (the plaintiffs being then absent) they had 
received bills of sale for the land, executed in their own favour ; that 


under this sale Noorool Hoosein Khan obtained possession; that 
on the 28tli of June 1771, the Provincial Council of Patna issued 


a sunnud, under the signatures of the members and of Maharajah 
Shetab Rai, confirming Noorool Hoosein’s right to the zemindaree 
under the above sale, and dismissing the complaint of Hiinoomaii 
Rai, a relation of the present plaintiffs, who, on behalf of himself, 
Soothur Sing, Bhara Sing, and the other sons and grandsons of 
Bhowanny Sing, had sued for the recovery of the zemindaree; 
that in 1776, Noorool Hoosein Khan sold the mouzas Bulwa and 
Awgwari to Nitanund, the father of Aibul Sing the defendant, 
who succeeded on his father's death in 1 188, 1781 -2: that in the 


year 1775, the lands in question being held kkas by Governmenr, 
an allowance, as mnlikann,\\2LS awarded to Noorool Hoosein Khan, 
as proprietor; in lieu of which allowance, the villages in dispute 
were granted to him to hold as nancar, under a sunnud of the 
Patna Provincial Court, dated the 8th of September 1777; that in 
the year 1782, Noorool Hoosein Khan having applied to Govern- 
ment for a dewanny svnnud, in confirmation of the above; Soo- 
thur Sing, the father of the appellant Byjnath Sing, and Goordut 
Sing, the son of Soothur Sing's eld^r brother, presented a 
petition to the chief at Patna; Mr. BrookC; setting forth the right 
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of their family to the zemindaree, in lieu of proprietary ri^ht to 
which, Noorool Hooseiii Khan then held the narvcaf villages, and — 
praying that they might be fwt in possession, and Noorool Hosein 
ejected; that the above petition having*been submitted to Go- 
vernment, an order was issued to the chief of Patna on the 5ih of|^.. Sy«d 
August 1783, directing him to summon the parties and tak*e such Hnose u 
evidence as was offered or might appear necessary for asceitainmg 
the validity of the sales of the plaintiffs lands>, executed by Be- 
kramajeet and Gujraj, in favour of Noorool Hoosein Khan. It 
appeared, from the proceedings held accordingly, doubtful, how 
far the gomashtas of the plaintiffs had been empowered to sell 
tbeir lands in their absence to the sudder zemindars abovemen- 
tioned: whether or not the arrears, for the discharge of which the 
plaintiff’s lands Were sold, had accrued on tliose lands; and (the 
sales having taken place while Noorool Hoosein Khan was either 
Sezawuii 'or farmer of the revenue for the whole si'rcar of bhaha- 
bad;) whethe r no impropei indiience had been used in order to 
obtain the execution of the above sales. The Government, under 
these circumstances, on the 1 1th of February 178ff, passed an order, 
'directing the chief of Patna to publish an advertisement, allowing 
to Soothiir Sing, Goordut Sing and others, heirs of Bhowanny 
Sing, three months, fiom the date of the publication, to prefer 
their claim to the mouzas then held by Noorool Floosein Khan, in 
the Devvanny Adawlut of Patna, and apprising the claimants that, 
on their failure to proceed as above, within the time limited, their 
pretensions would be for ever after inadmissible. On the l‘2th of 
August 1786, a proclamation, in the terms of the above order, 
was published, and no claim having been preferred under it, Mr. 
Mercer, chief of Patna, on the I4th of December following, passed 
an order, declaring the claim of the petitioneis for ever after 
inadmissible: a period of more than twenty-one years from that 
time had elapsed before the present suit was instituted. 

It appeared from the admission of the plaintiffs themselves, 
that at the time of the above proclamation, Byjnath Sing, one of 
the plaintiffs, was a farmer of the public revenue, and upwards of 
twenty years of age, and that he could hardly have been unac- 
quainted with ihe terms of the proclamation ; and the other plain- 
tiffs having failed to shew any sufficient cause, why so many years 
were allowed to elapse without their preferring the clairn, the Pro- 
vincial Court were of opinion, that the claim of the plaintiffs was 
barred by the rule of limitations, and dismissed the suit. • 

On appeal to the Sudder Dewauny Adawlut, the Court (present 
J. H. Harington), concurring in the above decision, affirmed th« 
decree of the Provincial Court, and dismissed the appeal. 
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1912. 

Mar. I7lh 


BULRAJ RAI (pauper), Appellant, 
versus 

PERTAUB RAI and others, Respondents. 


A, having 
b'orrow eil 
liionry of 

B, pledges 
’ terrain 
lands to 
liim, and 
goes on a 
pilgrimage. 
Afler 50 
years, in 

Inch A IS 
not heard 
ot, his heir 
sues to re- 
cover ilie 
land on 
paj’ment of 
amount 
borrowed ; 
adjudged f>n 
j>resuri»p- 
lion of A’s 
death, and 
the claim 
not being 
barred by 
the rule of 
limitations. 


THIS was an action brought by Bulr^j Rai, on the I6ih of De- 
cember 1806. in the Zillah Court of GoiuckpOre, to recover from 
the respondents, possession of three beegahs, nineteen biswas of 
land, situate in mouza Jokee, pergunnah Deogang ; the yeaily 
produce of which was estimated at five rupees. 

It was stated in the plaint, that Ajubee Rai, the plaintiff s 
uncle, Ii;id pledged the lands in dispute, to the defendants giand- 
father for five rupees, under a general condition, that wlienever he 
should repay the money, he should be entitled to redeem the lands; 
that the plaintiff, as heir to his uncle (who, not having been heard 
of for fifty or sixty years, must be presumed to be dea'd), had 
oficred to pay the amount of the debt; but that tbe defendant 
having refused to accept of it, and to restore the lands, he now 
sued to compel them to do so. 

The defendants resisted the claim, stating that Ajubee Rai 
having for several years lived with the defendants grandfather, 
Soobuns Rai, had, fifty or sixty years previous to the institution 
of tliis suit, when on the eve of a pili^rimage to Jaggeniath and 
Ollier holy places, made over by a deed of gift, the full proprietary 
right in the lands claimed to Soobuns Rai ; from whom he received 
such sums of money as were required for his expences on the 
road : that under that deed, the land in question had been in pos- 
session of the defendants family ever since. 

The deed under which the defendants claimed to bold the land 
in dispute, and which was filed by them in the cause, was in the 
following words : — T, Ajubee Rai, have given in trust (orig. 
sompa) my land, to Soobuns Rai, with all the right 1 possess there- 
in : when I come back, I shall receive it again, but till I come back 
it will lemain in trust (amanut) with .Soobuns Rai. If any one in 
my absence shall demand, let him not obtain it.*' 

The above deed was dated the 9th of Kartick, of the year 1807 
Sjt77ihut^ answering to the year 1751-2. It appeared, that Ajubee 
Rai, tlie plaintiff’s uncle, had never returned from the pilgrimage 
abovciiK ntioned, nor bad he been heard of since. The Zillah Judge 
obsei ved in his decree, that the above deed was merely a deed of 
trust or deposit (amanut-fiameh), that the defendants having held 
possession of the land under such deed ; the limitation of twelve 
yeais could not be consitlered under clause 1, section 3, regu- 
lation 2, 1805, as applicable to the claim of the pJaintifi'; and that 
the plaintiff being sole heir of Ajubee Rai (since w ho-e departure 
more than fiftv years had elapsed without any information of his 
beiner abve having been received), was entitled to recover. Pos- 
session of the oisputed lands was adjudged accordinglv to the 
plaintiff, on payment of five rupees, the sum in which Ajubee Rai 
bad been indebted to the defendants grandfather. 

On appeal to the Provincial Court, tjiat ('oiirt, in a decree recit- 
ing that clause 1, sections, regulation 2, 1805, was not applicable 
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to the present suit, reversed the decree of the Zillah Court, and 
dismissed the claim. • , 

On petition to the Sudder Dewanny Adawliit, the Court called 
on the Provincial Court to state at length the grounds of their 
opinion. 

7'he Provincial Court, in reply to the above requisition, stated the 
following reasons, as the grounds on which their decision was 
founded : 1st, That the plaintiff had brought his action on the 
plea of the lands being held under a mortgage. 2nd, that the 
defendants had, for more than forty years, held possession under 
the deed, which was worded like a deed of gift, and which had 
been so considered by the defendants. 3dly, that clause 1, 
section 3, of the above regulation, appeared to refer exclusively 
to cases of possession acquired by violence, fraud, or other unjust 
and dishonest means, none of which grounds of redemption are 
alleged to exist m the present case. 

On a further petition to the Sudder Dewanny Adawlut, the 
Court (present J. H. Harington and J. Smart), admitted a special 
appeal, with a view of determining the difference of opinion res- 
pecting the applications of the provisions of regulation 2, 1805, to 
this case, which had led to the contradictory decisions of the Zillah 
and Provincial Courts. On going into the case, it appeared to the 
Court, that under clause 4, section 3, regulation 2, 1805, which 
provides that no length of time “ shall be considered to establish 
a prescriptive right of property, or to bar the cognizance of a suit 
for the recovery of property in cases of mortgage or deposit, 
wherein the occupant of the land or other property may have ac- 
quired or held possession thereof as mortgagee or depositary 
only without any proprietary right, &c.'' the present suit was 
clearly cognizable ; the deed under which the possession of the 
land was vested in the defendants appearing to be merely a deed 
of deposit. 

'J’he Court accordingly reversed the decree of the Provincial 
Conn, and affirmed that of the Zillah Judge, adjudging possession 
to the appellant on payment of five rupees. Costs of suit in all the 
Courts were made payable by the respondent. 


1812. 


Btilraj Rai, 
V. Pertaub 
Rai and 
otlieri. 
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m2. GOLOKNATH RAI *and KALEEPERSHAD RAI, Appellants, 
- — — versus 

Mar. 17ih. Banker, Respondent. 

The mort- THIS was an action brouq^ht on tbe 17th of May 1802, in the 
gHge or Zillah Court of Puinea, by bulkishen, Gomasktay on the part of 
Bale o^Manil bankinir house of the respondent, against Goloknatli, Mus- 
by anageni summaut Umbika an<l Kaieepcrshad Hai, to recover certain 
set aside, it villages, paying an annual revenue of 3,195 rupees, 3 anas, 
fippenring 3 pigg, 2 giindds, which were stated to have been conveyed to 
no^\eciHr^ plaintiff bv a deed of conditional sale, the term of which 
powc^ expired. The two latter defendants (Mussummaiit Umbika 

from the and Kaieepershad) are the widow and adopted sou of Sreeiiaih, 
proprietor deceased, and possessed by succession fiom 1 im a share ol per- 
Akberpoor; KaleepersliHd was at the time of the iiistitu- 
fhcconsi tiou of this suit a minor, and Umbika had been invesied liy the 
denuioii Court of Waids with the manairement of tlie hereditaiy estate, 011 
beiiurin- tlieOih of September 1800. Goloknatli, the other defendant, also 

same pergunnah, and is natural father of 
exvmtion Kuleef>ershad, and full brother to the aforesaid Sreenatli. The 
of th« <iecd lillutres claimed, named Debeepoor and Uemaipoor, form a pait of 
ot* Mile be- ||,g pergunnah Akberpoor, and were formerly the separate estate 
l'!r Uadiianath Rai, deceased. They had been sold in satisfaction 

the mort- of a decree of Court, and purchased in the name of the defen- 
gflgt* money d ants, Umbika and Kaieepershad, at public auction on the 11th 
ortleied to December I bOO, for the sum of 4,775 rupees. The plaint act 
/brill, th it on the 17th Poos 1207, B.S. corn'Sivmil'ngwith the •.'9th 
esi. of December 1800, Golokiiath, in the name and on the belialf of 
the other defendants, borrowed of the plaintiff the sum of 3,b01 
lupees, and by way of secinitv, delivered to him a deed of condi- 
tional sale of the villages Debeepoor and Demaipoor, with the 
seals and signatures of the other defendants annexed ; covenantina: 
that the sale should be absolute, on default of repayment of 
principal and interest, on or before the 30th Bkudoon 1208, or 13th 
of September 1801 ; that the above d^ed was formally registered, 
and the money paid in the lecrister’s office, to Buddun Lochun, 
constituted attorney of the defendants, in the presence of Golok- 
nalh ; that the term* had now expired without tender of repayment. 
The plaint concluded with praying inforcement of the condition 
and possession of the estate. Goloknath and the other defendants 
replied separately, but concurred in denviiig, 1st, all knowledge 
oJ‘ the specific transaction; and 2d, any authority in Goloknath 
to alienate or dispose of the property of the other defendants. 

In proof of the transaction, the plaintiff exhibited a deed of 
conditional sale, bearing date 17th Poo9 1207, with the seals of 
Umbika and Kaieepershad annexe!, and their signatures under- 
written. The abovedeed acknowledged the receipt of 3,001 rupees, 
and declared the sale absolute, on default of repayment of that 
sum with interest, on or before the 30th Bhadoon 1208. I he 
signature of Goloknath was affixed thereto as a subscribing witness, 
with the addition of “ agent for I ana, d^^unda share of talooka 
• Akberpoor;" namely, the estate to which the two other defendants 
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had supccpded by the death of Sreenath. The deed was registered 1912 , 

in the office of Purnea on the 2d of January ftOl. The plaintiff also 

proved by p.irol evidence, and refetence to the records of the regis- 
ter's office, that Ooloknaih himself brought the deed to Purnea, 
together with two other subscribing witnesses, and a power ofsliad Rai. 
attorney to buddun Lochun, to effect the registry of the deed ; Mikra], 
also that the deed was rcgiste/ed, and the money received by 
Buddun Lochun in the register’s office; Goloknath being present, 
and consenting; also tliat the money was applied by the direction 
of Goloknath partly to tlie payment of arrears of revenue due on 
the estate of the two latter defendants, and of one held by Golok- 
nath in the name of Buddun Lochun ; and partly to the discharge 
of a private debt due by Goloknath to another person. The 
plaintiff, moreover, called evidence to prove the hand-writing of 
Goloknath on the deed, wlio deposed that the signature of the 
two other defendants were also in his hand-writing, ihongh without 
the statement of the name of the writer, as customarily added to 
signatures bv proxy. 'I'he plaintiff did not allege, that any special 
authority had been given to Goloknath. but affirmed, that the 
execution of the deed in question came within the general powers 
vested in that person by the other defendants. In proof of this, 
the plaintiff exliii)ited a petition presented by tbe two latter defen- 
dants to the Colleclor, wherein Goloknatli is denominated the 
general ajrent {Mokhtarkar) oi Umbika and Kaleepershad; he also 
called a number of witnesses, wliose depositions went to shew the 
connection of Goloknath with the two other defendants, their 
residence togetlier, and his administration of the revenues of the 
estate, and adjustment of accounts on their part; some of these 
witnesses likewise stated ihat he had posseasion of their seals. No 
eviilence wits offered by the defendants. 

TheZillnh Judaic beins: satisfied with the evidence to the execu- 
tion of tlu-‘ conditional deed of sale by Goloknath, and being of 
Opinion, that it was valid and binding on the other defendants, 
passeil a decree, adjudging possession of the lands in dispute to 
Mikraj, who, on the deatli of Balkishen pending the suit, was 
admitted to succeed as plaintiff; costs of suit w^ere made payable 
by the defendants. On appeal to the Provincial Court by 
Miissummaiit Urnbika and Kaleepershad Rai, that Court concur- 
ring in the opinion of the Zillah Jud<re, affirmed the decree, 
dismissing the appeal with costs; and directing the appellants to 
account for the mesne profits which had accrued from the date»of 
the Zillah decree. The addition of the mesne profits bringing the 
account decreed above 5,000 rupees, the case became open to an 
appeal of course to the Siiddcr Dewanny Adawlut, and Mussum- 
inaut Umbika having demised, a further appeal w'as preferred to 
this Court by the surviving appellants. On a full consideraiion 
of the case, the Court of Sudder Dewanny Adawlut (present 
J. H, Harington and J. Fombelle) concurred with the Zillah and 
Provincial Courts, ^in admitting as sufficient, the evidence to the 
execution of the conditional deed of sale by Goloknath Rat, and 
the payment of the money by Balkishen. The Court, however, 
disallowed the claim of the respondent to possession of the lands 
^in dispute under the deed in question. The grounds of this deci* 
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1812. sion were thus stated the decree : “ It appears to the Court nofc 

‘ to be establilhed, that Goloknath had authority to execute the 
deed of mortgage for the disputed lands ; his having signed the 
Kalecper- ^^id deed with the names of Kaleepeishad Rai, a, minor, and Mus- 
sh^d Rui, summaut Umbika, his mother, without the usual addition of the 
r. Miknij. name of the scribe, to shew that it was signed by proxy, is 
irreguliir and liable to suspicion df fraud. A deed thus defective 
cannot be admitted as sufficient to support a judgment foreclosing, 
on the inadequate consideration of 3,001 rupees, the conditional 
sale of lands, purchased at public sale for the sum of 4,775 rupees^ 
only twenty days bf fore the execution of the deed.’' The Court, 
accordingly reversed the decrees of the Zillah and Provincial 
Courts; and adjudged the appellants to pay to the respondent the 
sum of sicca rupees 3,001, with an equal amount of interest ; 
directing, that in the event of the appellants not agreeing among 
themselves as to the proportion of the above sum payable by each 
respectively, the Zillah Judge should lake evidence to the appro- 
priation of the money paid by Balkishen Doss, and report the 
result, for the final orders of the Court. Costs of suit in all the 
three Cgurts were made payable by the parties respectively. 


HURISCHUNDER CHUTTERJEE, Appellant, 

War. aoili. MUDIIOOSOODUN SOONDUL (Son of Siieouam 

SooNDUL), Respondent. 

LHnds lying TfllS was an action brought by the appellant in the Zillah Court 
witjiin the of Niiddea, on the 2 1st of June 1805, to recover possession of 210 
certahi^^ “ bfGgas, 8 bis was of land, the yearly rent of which was stated by the 
Tillage, do plainlilFat 93 rupees, 12 anas, 7 pie, 2 giindas. The parties in this 
Tiotnecos- cause had purchased at public sale separate portions of the same 
sarily ap- pergunnah (Ookiah) forming a part of the zemindary of Nuddea, 
tlle^pubMc collector, in satisfaction of arrears of 

purchaser revenue. 1'he estate purchased by the plaintiff was named Uehee 
of that vii- Oolasee; that of the defendant Baghancharaii. The land in 
P*"®' dispute lay within the limits of mouza Brinee, one of the villages 
ihaUappear^^ Baghancharah ; but the plaintiff alleged, that, as it formed 
thac tliose p^lrt of an ancient farm, held by one Ju'j’nath Pal Jotdar, a rcsi- 
hmds have dent of Tawurah (one of the villages of Oolasee), at the treasury 
;’^‘'‘‘®'of which the entire rent of Jngnath PaPs farm liad been payable, 
oVarioth^ villages belonged to the same estate, it had been sold as 

estate. part of Oolasee’s estate, and that the defendant having wrong- 
ously taken possession, he now sued for the recovery of it. The 
defendant -denied the statement of the plaintiff, and resisted his 
claim, stating that the entire property of mouza Biruee, including 
the lands held therein by Jugnath Pal, had been transferred to him 
(the defendant), and that the plaintiff could only justly claim the 
property of that portion of Jugnath Pal’s farm which lay within 
the portion of pergunnah Ookrah, whiclfhe had purchased. The 
' Zillah Judge admitted the facb that the entire rent of Jugnath* 
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Pal’s farm had been included by the collecy)r in the estate sold to 1812. 

the pJainfifF, yet he was of opinion that the land in question being- — ; 

included in niouza Birnee, which appeared to have been transferred 
in full right of property without any resesvation to the defendant; 
the claim of the plaintiff for any portion of the mouza so trans- Mndhoo- 
ferred was inadmissible, and he accordingly dismissed the suit, soodiin 
with costs. On appeal to the Provincial Court by Hurischunder, 
that Court concurred with the Zillah Judge in rejecting the 
plaintiffs claim, on the ground that the land in dispute being 
acknowledged to belong to Bnnee, was a parcel of the defendant’s 
estate ; and no formal separation being alleged to have taken place, 
the plaintiff’s claim to it, as forming part of Jugnath Pal’s farm,, 
could not be allowed. 

On petition for a special appeal, the Court of Sudder Dewanny 
Adawlut not being satisfied with the grounds on which the deci- 
sions of the lower Courts were founded, but on the contrary, being 
of opinion from the papers then exhibited, that there was reason 
to believe, that the lands in dispute had been included in the 
plaintiff ’s estate, and excluded from that of the defendant by the 
collector, at the time of making the sale, under which both parties 
held, admitted a special appeal. On going into the evidence, the 
facts of the case appeared to be as follow : While the whole of the 
pergunnah of Ookrah belonged to the same estate, the entire rent 
due from the farm of Jugnath Pal, amounting to 281 sicca iiipees, 

9 anas, 13 gimdas had been payable at the cutcherry of inou/a 
M awiirah, although the land composing the said farm lay in four 
several moiizas. In the year 1203, B. S. the abovementioned per- 
gimnah being advertised for public sale, under the orders of the 
Board of Revenue, in several distinct lots; the several villages in 
which the lands of Jugnath Pal’s farm lay were included in diffe- 
rent lots; the collector, however, inconsequence apparently of 
the arrangement before adopted by the zemindar, included in the 
lands belonsrinc to Dehee Oolasee, the entire farm of Jugnath Pal, 
along with the mouza Tawiirah. Thus, in the English statement 
of the assets of mouza Tawurah, submitted to the lioani of Revenue 
previous lo the sale, the revenue assess'dhle on that village was stated 
at4.'>I sicca rupees, 4 anas, I e:unda, which was composed of the two 
sums, lf)9 sicca rupees, 10 anas, 2 gundas, on uccouiuof the pro])cr 
lands of that village, and 281 sicca rupees, 9 anas, 1 1 gundas, on ac- 
count of the farm of Jugnath P-al. In the Bengal records of the 
settlement made at the time of the sale, the above items in the assess 
of Oolasee were entered separately; the latter being denominated 
Jummcb of Jugnath Pal; and (though without specification of 
any of the lands whence that jumma was derived) confessedly 
including the rent derived from that portion of the farm of Jugnath 
Pul which formed the subject of the present action. In the record 
of the assets of mouza Birnec, which were taken at the sum of 
only 28.5 sicca rupees, 13 anas, 10 gundas, there was no mention of 
any part of the farm of Jugnath Pal, although the assets appeared 
to he accurately calculated on the lands held by the other cultiva- 
tors. From these documents, and the other evidence, it appeared 
indisputably to he established, that at the original sale of Dehee 
Ool-.isee and Baghancharah, which occurred in 1203, B. S. the. 

VOL. H. c 
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1812. whole of the lands l^eld by Jugnath Pal had been transferred to 
the purchaser of the former. Several successive public sales of 
der*Chut*-"' estates had subsequently takeh place, at the last of which 

terjee, v. parties in the present suit had respecti\ely become purchasers. 
Miidboo- In the papers connected with these sales, which were filed in the 
soodiin cause, there was no specification of the assets of the several 

SoonduJ. villages, of which the estates were composed, but the revenue 
assessed on each estate remained the same as that fixed in 1203 ; 
and there appeared every reason to believe, that the parties in the 
present suit had merely succeeded to the rights conveyed to the 
purchasers of their respective estates at the sale of that year, and 
thaf, accordingly, for some years subsequently to the defendants 
purchase,' the rent of the land in dispute had been collected on 
account of the proprietor of Dehee Oolasee. 1'he respondent 
attempted to prove, that the appellant had received an abatement 
of the revenue payable by him to Government, on account of the 
land in dispute being excluded from his estate, and included in 
the defendant’s subsequently to the sale ; but he entirely failed to 
establish his plea, while, at the same time, he did not allege that 
the asseis of mouza Birnee were not fully adequate to the sum at 
which they had been recorded in the papeis of the collector at the 
time of the sale in 1203. The Court were satisfied that the lands 
in dispute were included in the estate purchased by the appellant, 
and excluded from that of the respondent, as detailed in the 
papers, on the faith of which both parties had obviously made 
their purchase, and they did not consider the circumstance of 
these lands being within the limits of the mouza Biinee purchased 
by the defendant (the assets of \\hich had obviously, at the first 
separation of the villages, been calculated, exclusively of the 
lands in dispute), as sufficient to bar the plaintiff’s right. The 
Court (present J. H. Harington and J. Stuart) accordingly passed 
a final decree, reversing the decisions of the Zillah and Provincial 
Courts, and adjudging to the appellant the proprietary right in the 
lands in question, together with mesne profits, up to the date of 
the execution of the decree. Each party was adjudged to pay 
his own costs. 
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GUNGADUTT JHA, AppAlant, , 

versus ~ " 

SREENARAIN RAI and MUSSUMMAIJT LEELLAWUTTEE/p'‘^ 24th. 
(widow of Lullutnarain Rai), Respondents. 

THIS was an action brought by Gungadutt Jha in the Zillah A person 
Court of Purnea on the 18tb of January 1805, against Sreenarain settling in a 
Rai and Lullutnarain Rai, for the recovery of the estate, real and [r[ct shall*" 
personal, of the late Rajah Indernarain, vacated by the death of not be de- 
his widow. Ranee Inderawutty ; estimated in amount and value at prived of 
692,840 sicca rupees, 3 anas, 17 gundas. The plaintilFclaimed as the benefit 
heir to the estate of Rajah Indernarain, the Ranee’s husband, to 
whom he was maternal first cousin, viz. son of the sister of Inder- tive dis- 
narain's mother. trict, pro- 

The defendants were lineally descended from Sumroo Chowdry, ® 

paternal great grandfather of the great grandsire of Rajah Inder- 
narain. Tlie estate in dispute, the zemindary of Havelee Purnea, nnd usages, 
is partly situated within the limits of the province of Bengal, and According 
the late Rajah and Ranee, as well as the parties in this cause, were 
resident within that province; but all religious ceremonies, a»d 
those of a civil nature, including marriage, were performed in claimants* 
the families of both appellant and respondent (as they had been to inheri- 
iti the family of the late Rajah and Ranee, whose ancestors came ^***'*'^»® f»f 
into Purnea from the adjacent district of Mithila or Tirhoot) by a 
Mithila PwroAi^, or priest, according to the shasters current in even the 
that district. On a reference by the Zillah Judge to the pundit of fuur- 
the Court, with the view of ascertaining the Hindoo law in this 
case, he delivered the following vyuvustha : “ Indernarain Rai male 

died without leaving a son, grandson or great grandson ; this pro- line fruma 
perty came to his wife. There being no kinsman to her husband common 
within the relation of brother's son, Sreenarain and Lullutnarain 
(defendants) are the sapindas (connected by funeral oblations) and ai,ie to the 
succeed to his property. They surviving; Gungadutt Jha, the cousin by 
son of Indernarain’s mother’s sister, who is among the Bundhus^^*"' 
(cognates or maternal kindred,) does not succeed.” Vyuvusthns 
several pundits, in which the right of the plaintiff was upheld, having ceased pro- 
been exhibited by the plaintiff'; the Zillah Judge transmitted theprietor. 
genealogical tables of the parties, together with the above vyuvus- 
thaSy to the Provincial Court of Moorshedabad, aud subsequently 
to the Court of Sudder Oewanny Adawlut, for the opinion of tl\e 
Hindoo law officers of those Courts. The vyuvustha of the pun- 
dit of the Provincial Court of Moorshedabad was to the following 
effect : “ The widow of Rajah Indernarain possessed her hus- 

band’s estate. After her death, there survived the maternal first 
cousin of her husband, and the descendants of her husband’s 
ancestor (in the 6th degree.) In this case, the maternal first cousin 
is entitled to offer funeral oblations and recover the estate.’’ The 
vyuvusthaoi the punditsof theSudderDewanny Adawlut, in answer 
to the reference of the Zillah Judge, was to the following effect: 

After the death of Ranee Inderawutty, widow of Rajah Inder- 
narain, there being no descendant in the relation of brother’s son ; 
the vyuvustha declaring the right of Sreenarain and Lullutnarain, 
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Guiigadutt 

tlha, V. 

Sreenarain 
Rai and 
M ii.^snin- 
inaur Leel- 
lawuUcc. 


the sapmdas of her husband, to the estate left by the Rajah, and 
possessed by Jthe Ranine, is correct, according to the Bibada 
Ckmiainuni, and other books current in the district of Mithiia. 
The vi/iiviistha which declares the right of Gungadutt Jha, son of 
the Rajah’s maternal aunt, who is therefore a Bundhu (cognate) 
of tlie Ranee’s husband, is not to be approved ; that exposition of 
the law, however, is in conformity with the Dayahhaga^ Daya 
Tutwa^ and other books current in Bengal.’* 

TheZillah Judge, under the above opinion of the pundits of the 
Sudder Dewanny Adavvlut, passed a decree, dismissing the plain- 
tiff’s. suit, with costs. 

On appeal to the Piovincial Court of Mooishedabad, the First 
and SccoihI Jiidiies of that Court having made another reference to 
the pundits of tlic Sudder Dewanny Adawlut, for a moie specific 
detail oi tiie grounds of their opinion in favour of the resfiondents, 
a vyuvusthuy tu the following purport, was delivered : “ That the 
parties being of a iVliihila family, and performing their ceremonies 
according to Miihila shasters ; the case ought to be decided 
according to tile books curieiit in that district; that, according 
to the leceived and most authoritative books of law of the 
.Miihila system, which was current in Poornea also, the paternal 
kindred are entitled to succeed before the maternal relations, and 
that consequently the appellant had no legal right to the succes- 
sion claimed by him.” The Provincial Court, in conformity with 
tlie above vyuvustha, passed a decree affirming the decision of the 
Zillah Judge, and dismissing the appeal with costs. 

A further appeal was preferred by Gungadutt Jha to the Court 
of Sudder Dewanny Adawlut. The Couit (present J. H. Hanng- 
ton and J Stuart), under the opinion of the Hindoo law officers, 
and on reference to a former decision in the case of Rajehunder 
v. Gocul Chund Gob, passed on the 22nd of June 1801, (on which 
occasion it had been determined, that if a person of a Mitliila 
family, living in Bengal, have a Mithila Puroliity and perform the 
ceremonies usual on occasions of joy and mourning, accoidingto 
the Mithila his right of inheritance and other claims are 

determinable by the law authorities current in that country) were 
clearly of of)inion, that the decision in the present case should be 
governed by those authorities; it having been clearly dscertained, 
that the Usages of Mithila bad continued to be practised in every 
respect by the parties. With a view, therefore, to ascertain the 
la^w as applicable to the case, according to the best authorities of 
that system, lefercnce was made to the Patna Provincial Court 
and to the Judge of Zilluh Tiihoot, to obtain vyuvusthas from the 
pundits of those Courts. 

In the replies to those references, many texts were cited to show, 
that, according to the Mithila autlioriiies, the estate of a person, on 
failure of heirs within the relation of brother’s son, devolveson the 
paternal kindred, who are sapindaSj which relation includes the 
descendants of a paternal ancestor to the sixth degree, and ceases 
with the seventh person ; in default of sapmdas on the samano- 
dacaSy or those connected by a common libation of water, viz. the 
more distant paternal kindred extending to the fourteenth degree, 
and in failure ot' sarnanodacas, to those termed bandhus or cognates. 
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The appellant belonged to the latter description of relations. The 1812. 
Court of Sadder Dewanny Adawlut, under*the aboi(^ vyuvusthus, — ■ 
being of opirnon, after a careful examination of the objections ofGungadutt 
the appellant, that the riyrht of the respO|idents was preferable 
law, according to the Mithila system, by which the decision of the 
present case was guided, passed a final decree, affirming theMussum- 
decisions of the Zillah and Provincial Courts, and dismissing themaut Leel- 
appeal, with costs. lawuttcc. 


MUSSUMMAUT RAJOO and otheis, Appellants, 1812. 

versus 

MUSSUMMAUTBUDDUN, Respondent. May 8th. 

Rcspondeal 

THIS was an action brought by Mussummaut Buddun, the 
respondent, ii the City Court of Patna, to recover fiom the to 

pellants the sum of sicca rupees 1,880, being the moiety of the ij^if ihe 
collections made at a temple dedicated to the worship of Ruttun proceeds of 
Debee, duiing a period of five years and four months. '1 he plaint** relipous 
set forth, that the defendants had unjustly appropriated to them- 
selves the entire revenues of the above religious establishment, to for half the 
one half share of which the plaintiff had been adjudged entitled mesne pro- 
by a decree of Court. derived 

The defendants did not contest the right of the plaintiff to the 
moiety of the collections in question, but denied that they were feoleposses- 
eqiial to the amount claimed. No accounts of the collections in sion. There 
dispute, which were, from their nature, variable, having been kept, 
nor evidence adduced, by which their amount could, with any 
accuracy, be ascertained, the City Judge passed a decree, ad-jngthe 
judging to the plaintiff' the sole enjoyment of the collections for amount of 
the next five years and four months; a period, equal to the 
time during which she had been excluded from her legal share 
and directing, that, on the expiration of that period, the parties for the res- 
should sliurc equally. pomlent’a 

The defendant having appealed to the Provincial Court 
subsequently to the Sadder Dewanny Adawlut (present J* session* 
Fombelle), the Zillah decree was affirmed in both those Courts during n 
with costs. 

period equal to Ihnt for which appellant .singly enjoyed the same. 
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1812. RAJAH KASHEENATH RAI, SHEOCHUNDER RAI, 
and RAMCHUNDER RAI, Appellants, 

May 12th. versus 

NUWAB DILgAWUR JUNG, Respondent. 

Judgment THIS was an action brought by the appellants on the 2nd of 
in a suit September 1 807, in the Zillaji Court of the Twenty-four pergunnahs, 
behai?o to recover the sum of sicca rupees 25,000, on a bond executed by 
appellants Nuwab Mozuffer Jung, the respondent’s father, in favour of 
by one not Rajah Ramlochun Rai, father of the appellant Rajah Kasheenath 
duly HU- Rai, and uncle to the two other appellants. The respondent 
resisted the claim, stating, that having inherited no property from 
he*d not ’ his father, he was not answerable for his debts; and pleading 
to bar further, that the present suit having been before heard and de- 
appcllanta termined, could not now be entertained. 

right of appeared, that in a suit instituted by Bancha Ram Rai (who 

Appeal denominated himself attorney for Kasheenath and Sheochun- 

froin non- der Rai), against the Nuwab Dilawur Jung, for the recovery of 

•nit, on sicca rupees 70,000, on four bonds, of which that, whereon the 

former present action was founded, was one; a decree had been passed 

judgments ^7 Judge of the Twenty-four pergunnahs, on the 26lh of 

received as September 1796, dismissing the plaintiff’s claim on the following 
summary, grounds: First, that it is provided in section 2, regulation 4, 
1793, that no complaint is to be received, but from the plaintiff or 
his vakeel duly empowered; and that Bancharam had not exhi- 
bited any power of attorney, nor proved his authority to act in 
the suit, on behalf of Kasheenath and Sheochunder Rai; and 
secondly, that he had failed, when called on, to prove that the 
Nuwab Dilawur Jung had inherited any property from his father 
Mozuffer Jung. The above decision was affirmed, on appeal by 
the Provincial Court, in a decree, under date 28th of December 
1797, reciting, merely, that on a consideration of the papers, the 
decree of the Zillah Judge appeared right. 

The Zillah Judge being of opinion, that the above decision 
precluded the present suit from being entertained, dismissed it 
with costs. And on appeal to the Provincial Court of Calcutta, 
that Court concurring in the opinion of the Zillah Judge, affirmed 
his decree, dismissing the appeal with costs. 

A further appeal was preferred to the Sudder DeWanny Adaw- 
lut, on the ground, that no decision having been passed on the 
merits of the case, but the suit of Bancharam dismissed on the 
ground of his having no authority to act for the appellants, who 
were then minors ; the former decrees of the Zillah and Provincial 
Courts could not preclude appellants from prosecuting the pre- 
sent claim. 

The Court of Sudder Dewanny Adawlut (present J. H. Tlaring- 
ton and J. Fornbelle) were of opinion, that Bancharam, the plaintiff 
in the former cause, having been declared incompetent to sue 
for the appellants ; the dismissal of the suit, though not founded 
solely on that consideration, could not operate to preclude a trial 
of the merits of the present suit, instituted by the real claimants, 
and accordingly reversed the orders of the Zillah Jftdge, and Pro- 
vincial Court of the 22nd of February 1808, and 21st of August 
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1811, respectively; and directed the Provincial Court to try the 
merits of the appellants claim, notwithstanding the^decision of the — — 
Zillah and Provincial Courts of the 20th of September 1796, and 
28th of December 1797. Costs were^ made payable by 
respondent. i^Qd others. 

The Court (Chief and Second Judge) were of opinion, that the i». Nuwab 
merits of this cause not having been investigated, the appeal ourfit, Dilawur 
under the spirit of section 8, regulation 2, 1801, to be admitted as 
summary. No institution fee was therefore required from the 
appellants. 


J. H. HINCH, Appellant, 
versus 

C. SONNINGSEN, Respondent. 

THIS was an action brought by the respondent C. Sonningsen, a (the 
in the European Court of Chinsurah, to recover from J. H. Hinch, owner of 
the appellant, the sum of 9,215 rupees, 9 anas, 4 gundas on 
count of freight of the ship Amazon, which had been chartered by ^.j^^hange 
the plaintiff to the defendant, together with the further sum of sicca in favour 
rupees 10,000, as penalty for the breach of the conditions of the of l“s 
charter-party of the ship in question. credllors'oa 

The defendant resisted the claim, stating the sum of 5,099 
rupees, 4 anas, 5 giiudas to be due to him from the plaintiff, on freighter) 
account of money advanced beyond what was justly due as freight pay*^hle on 
of the said ship, and claiming to recover the penalty forfeited by 
the non-fulBlment of the charter-party, on the part of the plaintiff, the ship or 
The claim, on account of the penalty set up by both parties, being her return 
wholly unsupported by evidence, and not insisted on by either side J® 
in appeal, it is not necessary to state the grounds of the demand. lioQ wa?** 
The following were the circumstances attending the charter of voided 
the ship Amazon, and the voyage undertaken in consequence, by the loss 
which gave rise to the present suit. On the 24th of May, 1806, 
charter-party was executed between the plaintiff, who was owner and 
master of the ship Amazon, and the defendant, a Danish merchant agency, ia 
of Serampore; by which the plaintiff chartered the said ship to the whose fa- 
defendant, for a period of eight months, or such longer period as 
the freighter chose, to sail to any port or ports to the Eastward of 
the Cape of Good Hope, under the following conditions : 1st, The insured 
freight of the ship to be paid at the monthly rate of 5,000 spcca freight 
rupees (to commence on the 9th of June, 1806), during such time 
(not less than eight months) as she might be in the use of the^guj^ t,*y ^ 
freighter. 2d, The freighter to advance 20,000 rupees, or such sum against B, 
(not less than 12,000 rupees) as he might be able; paying the f<^r the re- 
remainder with interest on the arrival of the ship Amazon at China. 

3d, The freighter to make a further payment of 20,000 rupees ^h£h had 
on the arrival of the ship at Manilla. 4th, That, in the event of accrued, 
the voyage being completed in less than eight months, the freighter while the 
should still be answerable for the freight for that period, viz. 
sum of 40,000 rupees. The defendant accordingly, on the 6th of of®B™ieid^ 
June 1806, paid in advance to the plaintiff the sum of 14,117 that B caa- 
sicca rupees, 12 aoas. not plead 
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1812. , Messrs. Hogue, Davidson and Co. having possessioQ of the 

papers of tlie«ship Amazon, in security fora debt due to them by 

as part' plaintiff, refused to let her sail until payment of the debt 

theTum’ should be made or securl^d; and the plaintiff accordingly drew a 
received by bill for 16,000 sicca rupees in their favour, payable by the defen- 
tbe credi- dant, on the condition that the ship Amazon performed her voyage 
oD^ccouDt ^*^°**' ^^ina back to Bengal ; the coast of Coromandel or Bombay; 
of the ' event of the defendant's discharging her at any other 

insurance port. This bill the defendant accepted; the plaintiff agreeing 
policy. that it should go to the payment* of the freight, and entering into 
a new agreement with the defendant, respecting tbe mode in 
which payment should be made, viz. that the defendant should 
not be hound to pay any further sum at China, but on the arrival 
of the ship at Manilla, or any other port to which she might be 
destined from China, he should pay to the plaintiff the sum of 
9,88‘2 rupees, 4 anas, making with the money advanced in Bengal, 
and the amount of the accepted bill of exchange, the sum of 
40,000 rupees, or freight for eight months. 

The ship Amazon reached China, and there landed her cargo in 
safety. From Canton she took her departure on the 28th of 
October 1806, bound to Manilla; but was totally lost in her way 
thither at the island of Haynam^on the 2nd of November follow- 
ing. In consequence of the loss of the vessel, the bill drawn on 
the defendant in favour of Messrs. Hogue and Davidson did not 
become payable ; but those gentlemen having, on behalf of the 
plaintiff, made an insurance on account of freight to the amount of 
the bill, recovered from the insurance office the sum of 15,511 
sicca rupees, 13 anas, 9 giindas. 

The plaintiff crediting the defendant with the sum of 14,117 
sicca rupees, 12 anas, advanced in Bengal, set against it the sum of 
23,333 sicca rupees, 5 anas, 4 gundas being the amount of freight 
due (at the rate of 5,000 rupees per mensem,) from the 9th of June, 
to the 28th of October (a period of four months and twenty days), 
during which time the ship Amazon was in the employ of the 
defendant, and claimed the difference. 

The defendant allowed the above sum of 23,333 sicca rupees, 5 
anas, 4 gundas as freight due up to the date of the ship's sailing 
fiom China, but claimed the benefit of the amount received on ac- 
count of the insurance policy by the plaintiff’s agents on his behalf. 

The Judge of the European Court, on the ground, that the 
plaintiff having received the sum of 14,117 rupees, 12 anas, ad- 
vance from the defendant, and 15,518 rupees, 13 anas, 9 gundas 
on account of the insurance, making in all 29,636 nipet s, 9 
anas, 9 gundas received on account of the freight, which, from 
the time of her being first chartered by the defendant, to the day 
on which she was lost at the island of Haynam, would amount 
to little more than 25,000 sicca rupees ; was of opinion, that the 
plaintiff could have no claim for freight due, and that at the same 
time, the defendant and counter-claimant had no right to recover 
the surplus of over payment for freight; it being drawn from the 
'sum paid by the insurance office. He accordingly passed a decree, 
dismissing the claims of the plaintiff and defend an t,^and awarding 
that neither party should have any claim upon the other. 
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On appeal by Sonnin^sen to the commissjoner of Chinsnrah. if 
5ippeure(J to that gentleman, that the respondent having admitted T"" 
the appellant’s claim of 23,333 rupees, j6 anas, 4 gundas^ ^ ^Son*** 

claim must be allowed; that the responde jt had clearly no right 
to benefit by the insurance made by the agents of the appellant, 
with the amount of the premium on which, it was evident the 
respondent bad not been charged: he having deducted the con- 
sideiation of the policy (1,204 rupees) from the amount of his 
counter-claim, which would otherwise have been 6,303 rupees, 

4 anas, 5 gundas; that it was only made in security of the amount 
of the bill of exchange, which, from the loss of the ship, had 
never been paid by the respondent; that consequently the amount 
advanced in Bengal was the only payment which could be set off 
against the appellant’s claim, and that there remained due a 
balance of 9,215 rupees, 9 anas, 4 gundas. But it appearing, 
that sundry disbursements had been made in China by the res- 
pondent for ballast and other necessary cxpeuces, amounting in 
fuincipal and interest to 1,919 rupees, 5 anas, 3 cowrues ; that 
sum was deducted from the balance due on account of the freight, 
sind the remainder, wi, 7,296 rupees, 4 anas, 1 gunda, was ad- 
jiidiicc* to be paid with costs of appeal by the respondent. 

Mr. Hinch appealed from the above derision to the Sudder 
D e wa n n y A d a w 1 u t, b u t th a t Co u r t ( presen t J . Fom be 1 1 e) a ffj rm ed t h e 
decision of the commissionei, and dismissed the appeal, witji costs. 


GOPEE MOHUN THAKOOR, and LADLEE MOIIUN 
TllAKOOR, Appellaiit.s, 

UADHA MOIKJN GHOSE, Respondent. 


1812. 

Jiiite 21)ih. 


THI^ was an action brought by the appellants in the Zillah b‘ 

Court of dcssi)re, on the 9lh of September lt505, to obtain a aliVo ^llerit 

surement and allotment of the rent due on moiiza Bakergons»”, the 

l.duok of the respondent, included in peignnnah Kussoolpore, Ihe^^*al. » s 

the /funindaree of the appellant ; and to recover arrears of rent‘>/ coiM i-- 

bom the respondent, for the years during which the respondent 

bad been in posse.^siun of the said talook, without discharging his 

itn!, at the rate which might be found just on the investigation dedficted 

ptayc.l for. The respondent resisted the plaintiffs claim, stating 

that he was entitled to hold the talook at a fixed rent of sicca , 

dnceofliiS 

rupees 930. lands, as 

'Phe defendant’s claim to hold the talook in question at a fixed ilirfcted by 
rent having b» en disallowed by a decree of the Provincial Coin t 
in a funner suit, in which it was established, that the rent payable 
by him was variable; the Zillah Judge appointed an avmccit, wiih 
a view of aseci taming the extent and nature of the land included 
in the defendant's talook. It appealed from ti e atin.eeti^s rt port, 
that the (ictendant s talook consisted of 2,766 bee^as, 5 biswas of 
^iidhjoozarcv land, of wlneli 2,364 beegas, llj bis^vas was lice 
l.ind; 87 lircuas, 19 biswas bast^ or occupied by ryots; 237 beegas, 

(t l>:swas, laik i)utcet^ or waste land recoverable; and that at the. 

^OL. 1*. D 
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^812. rates of rent deniandajjfe from ordinal y ryots current in the per- 
^unnah, the fiRinual rent deinandahle on such land amounted to 
hmi Tln^ 2,405 sicca rupees, 6 anas, 1 gunda, 3 cowries. 1 he Zillali Judge, 
liooi riiid under the above circumstances, passed a decree, adjudging the 
L;uil4‘v Mo- above sum as the annual rent demandable by the j)laintilf for futuie 
liutiTI.H- years, as well as the rate at wdiich arrears should be adjnslt d. 
Ka?Ui'i*Mo appeal by Hadha Moburi Ghose to the Frovmcjal Court, 

liiinGhosc*. that Court were of opinion, that the rent due by dependent talookdai® 
ought not to be ascertained by the pergiinnah rates wliieli were 
applicable to the case of common tenants ; but that, under the 
spirit of section 10, regulation 1, 1793, it was to be estimated by 
adding to the proportionate amount of public revenue, whic h was 
assessable on the mehal held by the talookdar, a ten per cent 
allowance as the rnalikanah of the zemindar. The Couit 
accordingly reversed the decree of the Zdlah Judge, and directed 
that the lent pavable by Radha Mohuii Ghose, might be adjusted 
on the above principle. The jvynvia payable by the respondent 
under the orders of the Provincial Court, amounting only to 930 
rupees, and that claimed by die appellant, being 2,40.0 sicea niftecs, 
6 anas, 1 gunda, 3 cowries, the annual difference, 1,475 si(‘ca rupees, 
brought the case within the provisions of appeal to the 8udder 
Dewanny Adawlut, which was accoidingly admitted, 'ihe Court 
(present J. H. Haiington and J. Fombelle), did not concur in the 
principle on which the rent payable by the lespondenl (a depen- 
dent talookdar) had been estimated in either of the lower Couits; 
being of opinion, that the mode of rstiinalion adopted by the 
Zillah Judge, vho had allowed nothing for the profits of the 
talookdars, nor the expenee of collection, was not ap|)ii('able to 
dependent talookclais, and that the provisions of section 10 , res: il- 
lation I, 1793, on which the derision of the Provincial Conit wus 
founded, was applicable solely to independent propiietom of 
estates, holding their lands in full proj)City, subject to public 
revenue. The Court had already, m the case of Bunclianund v. 
Hurgopaland others, (derided 2 1 st of July 1 80(3,) detenniued thai 
the annual rent demandable by a zemindar from a dcpeinhut 
talookdar slionld be fixed on a measurement of the lands, and 
estimate of their produce, by deducting from the produce ten pn 
as the profit of the talookdars, together with the aoiuul 
charj:es of collection ; the resitlue to form the rent demauilahle by 
the zemindar. I’revious to the decision ofthi.s case, legiihuion 
. 5, 1812, was passed, in the 8th section of which, provision is made 
for estimating the rent of dependent inlookdais on the above 
principle. I'he Court, accordingly, taking the gioss rent of the 
rice land and that occupied by the abodes of the lyois (for winch 
alone it appeared tlie talookdar received rent), as estimatt'd in the 
report of the aumeen'Ai 2,297 sicca rupees, } ana, 1 1 gundas, and 
deducting therefrom ten per centy viz. 229 sicca rupees, 1 1 anas, 
4 gundas, for the lalookdaFs profit, togetlicr with 290sicca rupees, 
2 anas, 12 gundas, which was stated in the report to be (lie amount 
of' the expciues of w?q/MSSt7 collections, adjudged thg ri'niaindei , 
VIZ. 1 .777 sicca rupees, 3 anas, 7 giind.m, as tlie, annual icnr, 
according to which the arrears of the j>eiiod, sinct; the apfiln atiou 
for a measurement and adju-stment to the timil dcciiiou of the 
present suit, should be estimated. 
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GOPEE MOHUN THAKOOR, and IADLE:^ MOHUN 
THAKOOR, Appellants, 
versus I 

RAMTUNNOO BOSE, Respondent 

THIS was an ar*iion brought by Ramtunnoo Bose, ^p^***st 
Oojiiimunnee, widow of Kishen Kont Sain, in the Zillah Court of po&ses- 
Jessoie, on the 8th of September 1804, to recover possession ofsion of a 
niouza Rutobia, and certain other lands, situated in perguniiah talook at a 
Yoosufpore, the zemindary of the appellants, claimed to be held 
by the plaintid', on alalookdaree tenure, at a fixed annual rent of 
416 sicca rupees, 1 ana. It was stated in the plaint, that RajahazemiiidHr, 
Sree Kont Hai, the late zemindar of the above pergunnah, had, wkose cs- 
on the 17th Poos 1‘203, B. S. (28th of December 1796), in consi- 
deration of a sum of money paid for the purchase of the tenure, uhdor nu- 
granted to the plainiid the lands in question, to be held by him as ihority of 
a myzhooree or dependent talook, at the annual ^umma above the Su- 
speciHed; that the plaintiff had accordingly possessed the J^ods 
in question for tlie years 1203 and 1204; that in th,e year 1 205, 

Kishen Kont Sain having purchased, at t public sale made by the by appel- 

Shenff of Calcutta, in satisfucbon of a decree of the Supreme Court, l^nts ; res- 

that pait of the. Rajah s zemmdaree in which the plaintiff s talook [opos- 

wa*s situated, had unjustly dispossessed him of bis talook, for the session and 

recovery of which, together with mesne profits, he now brought to mesm* 

his suit. The title deed under which the plaintiff claimed, was in 

the following icims: I, Sree Kont Rai, &c. to Ramtunnoo 

I have made over to you as a muzkooree (dependent) talook, mouza possession 

Rutobia, at an annual jumnia of 416 sicca rupees, 1 ana. I have upheld, ibe 

leceived from you as the purchase money of the said talook, 

rupees 416, an(] have transferred to you the land lying within 

limits of the said mouza (whether productive or waste), the ground of 

occupied by houses and gardens, the water and woods, the piseaiy section 8, 

revenue, the forest dues, the reed rent, the water dams, the popds, 

lakes, A'c. All I have made over to you as your muzkooree talook, 

that you and your children possessing and managing the said for mesne 

mouza, may, after paying the rent, enjoy the produce ; you are protiis 

authorized to transfer tlie said mouza by sale or gift. If 1 or *^y 

heirs lay any claim thereto, such claim shall be void. ,, 

The appellants Gopee Mohun and Ladlee Mohun Thakoortoibecause, 
having purchased the zeudndaree of Kishen Kont Sain before the overmled. 
cause came to a liearing in the Zillah Court, succeeded to the 
<lefence of the present suit. They resisted the claim of the 
tiff, stating that tl»e sale by Rajah Srec Kont Rai to the plaintiti 
was invalid, because, in the first place, the deed of sale, under 
which the plaintiff claimed to hold this lands in question, was 
executed subsequently to the lands being put under attachment by 
authority of the sheriff, in virtue of the writ of the Supreme 
Court; and secondly, because it is contrary to the provisions of 
regulation 44, 1793, for any zemindar to dispose of a dependent 
talook, to be held at atiy fixed jumma for a period exceeding ten 
yeais. Tlie plaintiff proved his purchase of the lands from Rajah ^ 

Sree Kont Rai, as stated in the plaint, and the Zillah Judg - being 
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satisfied, that the lands in question had not been under attachment 
by the sheriff €t' Calcuxta at the time ^yhen the talookdaree rifjht 
in them was sold to the plaintiff; and being of opinion, that such 
sale was, under section ft, re;*ulation 44, 1793, legal; he passed a 
decree, adjudging possession of the lands sued for to the plaintiff, 
under the deed of sale executed to him by the late zemindar, 
Rajah Sree Kont Rai. with costs of suit against the defendants. 

An appeal having been preferred to the Provincial Court by 
Gopee Mohun Thakoor and Ladlee Mohun Thakoor, that Court 
affirmed the decree of the Zillah Judge, lyith costs against the 
appellants, and further adjudged the respondent entitled to reco- 
ver the amount of the mesne profits derived by the zemindars from 
the lands in question, during the period of his dispossession, after 
deducting the rent payable by him under the deed executed by 
R^jah Sree Kout Rai; and directed that the Zillah Judge should 
a[»point an aumeen to ascertain the mesne profits and cause pay^ 
ment thereof from Oojulmuunee for the time duiing which her 
husband and herself had possession, and from the appellants for 
the time they had been in possession. 

A petition for a further appeal was preferred to the SudJer 
Dewanny Adawlut, and the annual rent claimed by the appellants 
exceeding that due to them unde* the decree of the Provincial 
Court, by the sum of c' 48 siccA rupees, 9 anas, Mgundas, Scowrips; 
the cause came within the limitation of appeals to the Sudder 
Court, and an appeal was accordingly admitted. The Court had 
before (see pages 173 and 195, vol. Ist,) determined, that under 
regulation 44, 1793, ^fotiah for the sale of a talook at a fixed 
rent in perpetuity was invalid with respect to the fixed rent, but 
valid for the sale; and accordingly being of opinion, that the sale 
of the land in dispute by Sree Kont Rai was regular and valid, the 
Coint (present J. H. Haringloa and J. Fombelle) affirmed the 
decrees Of the Zillah and Piovincial Courts, as far as they went to 
adjudge possession of the lands to the lespondent; but reversed 
that part of them by which the right of holding the lands at a fixed 
rent was adjudged ; and provided in a final decree, that if the 
parties did not come to an adjustment, the jumma of the respon- 
dent’s talook should be adjusted on a measurement and adjustment 
in conformity with the principle laid down in section 8, regulation 
5. 1812. The Court at the same time provided, that the appel- 
lants should, as directed in the decree of the Provincial Court, 
account to the respondent for the profits of the talook during the 
time of their possession, in adjusting which the jumma specified 
in the pOttah of Sree' Kont Rai should be adhered to. The Coui t 
held that Oojulmunnee not having been a party in the cause either 
in the Provincial Court or in the Sudder Dewanny Adawlut, nor 
any one having been present on her part, the profits stated to have 
accrued to her and herhnsband could not be regularly adjudged 
in the present suit^ blit if refused, must be sued for separately. 
Costs of suit were payable by the appellants. 
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MUSSUMMAHT SABITREEA DAEE, A|^{||iii|t, 

versus I ^ ■ 

SUTUR GHUN SUTPUTTEE, 

THIS wa» an action ' brought by the appellant on tlie 9th of Tfie 
July 180-5, in theZillah Court of Midnapore, to recover "po^aesaion ^ 
of mouza But ban aee, and sundrjf other yiHages. in. por^mnnah 
Kundhuf, thezemiodary of the plaiaXiff*adecea/sed husband Dhuii^ of An adop- 
najee Sutputtee ; the yearly produce of which was stated at 27,535 tion beings 
sicca rupees, 1 1 anas^ kguiwlas, aPdihe/publiC jummot assessable.on wotradic- 
itat 17,971 rupees, 11 anas, Ipk. It was setfortfcin the plaint, ^Tsup- 
that Dhunnajee, the plaintiff's husband, having died without male ported by 
issue, she was the rightful heir to his estate ; that the defendant, circum- 
the son of Dbunnajee’s younger brother Lukkeechurn, had, 
fraudulent pretences, obtained from the Collector of the Zillah, fhe^persou 
possession of Dhunnajee’s zeniind ary, Tor the recovery of which claiming to 
the plaintiff now sued. The defendant .stated in answer, th^at he hare been 
was the adopted son of Dhunnajee, and conseijuently .h^ir to 
estate, that Dhunnajee’s first wife haviilg^ died in the yestt 
leaving only a daughter Mohamaya ; he married a second wife document 
named Lochna Munnee; that \viKartick 1189, Lochna Muoneet<» bare been 
boie a son ; that he having died a few days after his birth, Dhuna-* 
jee was advised to adopt one of his brother’s childrerr; .that 
accordingly obtained the defendant from Lukkeechurn, bis younger leged adop- 
bruther, when he was only eleven days old, and in AghMn of the dvc father, 
above year (1 189), in conceit with Lochna, his wife, guj;opled 
us their son; that in 1194 Mussummaut lochna, the defendant's 
adoptive mother, having died ; Dhunna^ married the plaintiff, by that the 
whom he had issue two daughters; )tb^ ip 1200, in presence of claim iaua- 
brahmins and other respectable pergons, he Invested the defendant 
with the brahminical siring, pierced hia eaiB, and performed the 
other necessary ceremonies; that Hhunnajee bad twice given the 
defendant in marriage in the years 1204 and 1208, on both of 
which occasions he had performed tl^e acts usual fiom a father to 
a son, the plaintiff likewise then acknowledging him as such : that 
Dhunnajee having died in Sawun 1210, the defendant had per- 
formed all the usual funeral rights as to his father, and under a 
purwannak of the Collector had obtained possession of his^ estate, 

Several witnesses were adduced to prove the defendant's title, as ^ 
adopted son; their evidence concurr^ generally with the story of 
the defendant, all agreeingthal no ceremony had taken, pjace at 
the time of the adoption ; and no written vouelters regardiuar it bad 
been executed; but that, when the defendant wag. 1 1 or 1^ years 
did, the ceremonies of investiture, Ate. had.b^en performed by : 
Dhunni>j6e, as to his son. The evidence on the partof the plain- 
tiff, on the other hand, went to shew, that thodefend^nt bad apt 
been adopted, but was known as the son of Lukkeecliurn,. the., 
brother of Dhunnajee. The plaintiff likewise filed two documents 
in proof of the defendant's not being the adopted son of her hi^- 
band. 1st, the petition of the defendant to the Collector ou 
Dhunnajee's death for possession of his estate; in which, among 
oiher things, it was wiitten, ^*the estate claimed wis the talook 
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1812 . of Dhunnajyee, inytJi|cIe; he was childless; L^ikkeechurn is my 
““ * father. In his life a»d of hrs own free will, Dhunnajee took 
maut's"bi- as a son. 2d, a cl^ed of sale for some land in favour of the 
tm a iW‘e, under date the 15th Asin 1207, in which the defendant 

r. Surur isdesignated Suturghun, son of Lukkeeehurn. The Zillah Judge, 
Ghun Sut- in a decree, reciting, “that the evidence 'of the witnesses to the 
putee. adoption of the defendant was, from the various contradictions 
which occurred in it, unworthy of credit; and the fact disproved 
by documents in which the defendant is designated the son of 
Lukkcechurn; that further, it was admitted on the part of the 
defendant, that at the time of the adoption, none of the usual 
ceremonies bad been used, and that, therefore, even if the evidence 
of the witnesses were credited, the adoption would not be valid 
gaye judgment in favour of the plaintiff for possession of the 
lands sued for; leaving it to the defendant (whose vakeel had 
stated previously to the decision of the case, that the defendant 
was eniitied to the estate in question in right of succession to his 
grandfather), to bring a fiesh action in support of his claim as 
lieir, independent of the alleged adoption. On appeal to the 
Provincial Court by Suturghun Sutputtce, that Court took further 
evidence as to the allegations, that Dhunnajee had, in the year 
1200, caused all the necessary ceremonies to be publicly performed ; 
and that in giving the appellant in marriage he had appeared as 
his father. The Court being of opiniou, that these facts were 
established by evidence; and that it was likewise proved, that the 
above deed of sale had been taken by Lukkeechurn in the appel- 
lant’s name, without his knowledge; considered the appellant’s 
title as adopted soft of Dhunnajee to be made out, and accordingly 
reversed the iBiliah decree, MussummauCSabitreea Daee appealed 
to the {Judder Dewanny ^Adawiut; that Court, on a full consider- 
ation of the evidence in the case, and allowing the respondent to 
have further witnesses examined in proof of his adoption, were of 
opinion, that the fact was not established. The Court founded 
their opinion, on a consideration of the very gross contradictious 
into w hich the witnesses of the respondent fell. It appeared, that 
most of them were men of low rank, and not likely, therefore, to 
have been present at the ceremonies which they described to have 
taken place; and it being established, that the respondent had in 
the year 1209, obtained a decree in Court, under the above deed of 
.sale, and in the name of Suturghun, son of Lukketchurn, that 
circumstance seemed to afford almost conclusive evidence against 
the fact of his being the adopted son of Dhunnajee. Ir appeared, 
likewise, to the Court, that the adoption was in itself unlikely; 
Dhunnajee being, at the tinte when he was stated to have taken 
the defendant as his adopted son, not more than 30 years of age ; 
hU wife Lochna only 17 pr 18; and the adoption having been 
stated to he. made’ by him only a short time after Lochna had borne 
a son. Under the abbve circumstances, the Court (present J. 
H. Haringtnnapd J. Fombdlc?) reversed the decision of the Pro- 
vincial Court, and affirmed the decree of the Zillab Judge. The 
respondent having subsequently set up a claim, as heir to the 
estate, in right of his father, the Court, in giving the judgment on 
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tlte present case, left it to him to bring a iiesh action in augfport , 
of any claim he might have against the e^lsfie of Dkhnnaje^i aa 
heir to his grandfather, or under any oihcirEitlo. 


SREENARAIN RAI and Widow of LoLitrTirAaAiN Rai, 
Appellants, 
versus 

BHYA JHA, Respondent. 


1812 ^. 
July 27lb, 


THIS was a suit brought by Bbya Jha, the respondent, in the Two parties 
Zillali Court of Purnea, on the 27th of June 1805, for the recovery * 

of the estate, real and personal, of the late Ranee Indrawuttee;^.^ 
estimated in amount and value at 1,135,693 sicca riipees, 15 anas, (soo^ 
11 gundas, 1 cotvry. The defendants w'e re the sixth in descent 
from the ancestor of Rajah Indernarain, the late husband of the ^^**®‘*^^**® 
deceased Ranee, and had been put in possession of her estate as J * 
heirs at law to her deceased husband. The plaihtitf Bhya Jha pleads, that 
claimed as the adopted son, and donee of the Ranee; setting forth, 
that on the 1st Aughun 1 2 1 1 , (15th of November 

the Ranee, some hours before her death, had, in the presence “*4. 

her relations and servants, adopted him as her son, and made him sorted to. 
mahk (proprietor) of all her property, moveable and immoveable ; Such plea, 
and that he had accordingly performed the foneral' ceremonies 
the deceased as ln« mother. The plaintiff, at the same lime, staled, g|^J4iLed, 
that on the 27th Aughun, of the same year, a sooluknamdf or deed cannot, nor 
of compromise, had been executed between him and the defen- » P*ea 
dants, by which each party had agreed, With the view of^^ei^oVex- 
preventing litigation, to take half of the property in dispute ; lhat[stiug farts^ 
he (the plaintiff) was desirous of maintaining his engagement ; excuse the 
but that, as Sreenarain and Lulliunarain had broken their part ofpa''^y 
the agreement, and he (the plaintiff) had been declared by 
Sudder Court at liberty to sue at his own option, either for the 
entire estate, as adopted son, or for a moiety on the deed of agree- 
ment ;^he now sued for the entire estate in virtue of his adoption. 

1'he defendants, in their answer, denied the fact of the plaintiff 's 
adoption by the Ranee, as well as her authority, under the sAas- 
Ur^ to give away any of the property in contest: and stated, that 
the sooluhnama had been set aside by the Zilldh Judge, on proof 
that it had been dkeciUed by them in ignorance of, their just 
rights; and in consequence of intimidation on the part of the “ 
jdaintifF. A list of witnesses to the fact of the adoption was 
given in, but previously to their being examined, the cause was 
removed to the Provincial Court, under the provisions of regula- 
tion 1 3, 1808. A petition was afterwards presented by the plainttfl', 
stating that his claim was twofold ; the one, founded oh the adop- 
tion, for the whole estate, and the other on the deed of compromise 
forthe halfof it. The sooluhnama, or deed of compromise, was filed 
in the Provincial Court, and was couched in the following terms ; 

We, Sreenarain Rai and Lullutnaratn Rai, sons, and Ramnarain 
Rai (son of the lute Deonarain Rai,) grandson, of the late Eijali 
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Chunclernarain Rai, miitdars of perg^tinnah Kudweh ; whereazv 
Sr 11 ■ Indr(L\vuUee^f;a^uij|idar of pergunnati Haveilly Purnea, 

RaUad**° after a *Vn died on the 1st Aughun 1211, 

Widow of Moolkee^ and in consequence of her having no son, having, on that 
LuUiJtna- same day (she being at the time of sound mind and ia full po,^. 

session of her faculties), constituted Bhya Jha (her maternal <ird 
cousin) her son by adoption and proprietor of her zemindary, &c.; 
the said Bhya Jha, after performing the funeral obsequies of the 
said Ranee, has presented petitions to the Judge and Collector, 
praying to be permitted to assvtme the management of llie said 
zemindary, and to possess himself of the whole property, moveable 
and immoveable, to the exclusion of all other persons, in like 
manner as they were possessed by the said ^Ranee : and whereas, 
we are descended from the same common stock with the late 
Rajah Indernarain, the husband of the said Ranee, and are 
thus entitled to succeed to his property, and Bhya Jha is 
entitled to the same in virtue of the adoption ; as well as. 
to the Ranee’s estate from his near relationship); and whereas 
the contest for so great a zemindary carried from the distiict 
to the presidency, nay, even to England, would require the age 
of Noah to prosecute it to a close, would create much anxiety and 
care, would uselessly consume our existence, and, after all, w 
resemble the dispute pf Omar sm^eVZeyd; considering tl& , ? 
things; consideridg moreover that life ts unstable and precarious, 
and that no worldly object is worth attaining at the expence of 
family discord; that such contest would have the elpfct of 
alTordlng a triumph to malice and envy; of entailing ruin on the 
litigant parties, and of staining with dishonour an illustrious 
family, which our predecessors bad hitherto kept uncontanoinated ; 
reflecting that, from the commencement of the raj to the time 
present, such domestic disputes have never happened ; that life is. 
but a few days, and that enmity between relations is esteemed hy 
men of elevated mind the worst of evils; We, and Bhya Jha, the 
^said adopted son (who is a person having right, and not a 
stranger), calling to mind the name of Bhugwan, (than which there 
is nothing more precious, either in this world or in the next,) have 
mutually pledged our faithil^cl troth, and by firm agreeniegt and 
solemn oaths, entering inio peace and concord, declaring and 
swearing, we have agreed to and become sarisfied with equal 
shares Of the whole of the property, Ftpveable and immoveable,, 
composine: the estate left by the. late IWiee; and consisting of 
cash,goodi», pergunnahs, both of the former*zennndu4*y,and the 
zemindary recently acquired by private and public purchases; 
revenue and rent free villages, nanhar lands, outstanding debts, 
mercantile conperns, &c. ; that i$ to say, the said Bhya Jha shall 
hold the right and property of One- half of the Said zemindary, 
&c. and we the othej, half. Whatever profits shall be forthcoming 
irtmthe malgoozaree^ after discharging the revenue of Govern- 
ment, we will at; the end of 4he year^ account for to each other; 
that tstosay, the profits of eight anas, or one-half of the /emin- 
darv, shall be our right; and the profits of the other half Pdwa 
Jha\, and we shall have no claim thereto If, which God forbid, 
the, public revenue should fail, both parties, to wit, we, the iliiee 
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persons aforesiiid and Bhya Jlia, will pettojially make the 
loss; and afier otir own na/nes and shall be made cur- 

rent in the jsemindary, and We shall pbtained k purwam^th 
and sunnvd from the ruler for the timer being; and shall have 
•oured the revenue for 1211 Moolkee; if such be the Vi 11 of both 
^^rries, we, the said three peraons and Bhya Jha, rhaking a par- 
tition between ouiselves, will take the eiji^ht anas of th® 
and half of the property, itioveable and immoveable ; and Bhya 
Jha the remaining eight alias of the zemiiidary, with half of rhe 
property moveable and immoveable, that being his share. De- 
signing therefore to enter into firm engagements, we have, of 
our own free will and consent, attd on our faith and troth, granted 
tliis writing-asan agreement (uSwtfi-name/i,) and declaration (tArar- 
naihch), the intent of Avhich is to establish firm concord between 
the parties; to terminate our differences, and to perpetuate the 
illustrious name of the deceased Ranee, so that it may be a valid 
document for the future, and prevent any fraud or deceit on 
either side; und that, as we have no longer any claims against 
Bhya Jha, should we prefer any cl^im of right, or inheritance, it 
may be deemed unworthy of being entertained, or heard, with a 
X iew to proof. And should we violate this agreement, or, iii any 
otiv'r way, either of ourselves, or at the suggestions of oldiers, 
attempt, on any ground or Pretext, ^'td establish any fraddulfeut 
ol)j(jctions against it, we shall be deenied illegitimate outcasts of 
our race, and merit eternal punishment. We have accordingly 
granted this writt(?n declaration as a valid document of partition 
{dustnveez hissanamch) to serve when required, dated 27th Augkun 
1211, Moolkee^ corresponding with the llth of December 1 803. A 
counterpart cngagenient was also filed, of the same date and tenor, 
tiom Bhya Jlia to Sreenarain, Lullutnarain and Ramnafain. It 
appeared in evidence, that, on the 29lh of December 1S03, the 
defuulants had attended, along with Bhya Jha; before the Zillah 
Judge, and declared their willingness to abide by the above asrree- 
lueiit. The parties were severally put in possession accordinsly, 
«it(i it was not until the 20th of July 1809, that they withdrcAv 
their consent; and setting np the plea of fraud and intimidation on 
the part of the plaintiff, they obtained an order from the Judge, 
giving them sole possession of the contested property* On the 
part of the plaintifi; several witnesses were adduced to prove the 
bict of his adoption. The Provincial Court, however, considering 
the deed of compromise, executed and acknowledged as above, to ^ 
pipcinde the necessity of any further investigation into the rights 
of the parties, did not call on the defendants for any answer to the 
plea of the filaintitrs adoption ; and passed a decree, under date 
the 28th of July 1809, adjudging to the plaintiff a moietv of the 
estate claimed by him, and of" the profits thereof, during the 
possession of the defendants. Against this decision Sreenarain 
and Lullutnarain appealed to the Budder Dewanny Adawlut, 
slating the following as the grounds of their appeal : 1st,' That 

the respondent was never adopted by the Ranee/ as alleged by 
hiiu. 2dly, That the Ranee was not authorised by the Hindoo law 
to give away the estate which devolved to her from her husband, 
Baja Tndernarain, to the prejudice of his legal heirs. 3dly, That 
VOL. II, fi 
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the sooluhnamehy or deed of compromise, on which the derision of 
the Provincial Court founded, had been obtained by fraud and 
intimidation; the being at the time of executing it 

ignorant of their legal lights; and that it was therefore invalid, 
and ought not to be enforced. 4thly, That the respondent 
• having (under the option left to him of suing either a.s adopted 
son, or under the deted of compromise), originally brouglit his 
action for the whole estate in virtue of his alleged adoption: the 
Provincial Court were irregular in passing judgment in his favour 
for half the estate, under the deed of agreement; and that their 
proceedings were further defective, from their having omitted to 
take any proof of the adoption, or, to investigate the 

objections of ihe appellant to the deed of compromise, on which 
their decree is founded. The respondent, in his answer to the 
pleas of appeal, asserted tbC' validity of the deed of- compromise, 
and desired -a confirmation of the decree of the Provincial Court ; 
stating, that he reserved to himself the power of preferring another 
suit, if he should hereafter judge fit to claim the residue of the 
estate as adopted son. The case having come to a hearing before 
the SudderDewanny AdawlutJ on the 12th of September 1810; the 
Second and Fourth Judges (Harington and Stuart) being present, 
the former was of opinion, that an examination of the witnesses 
adduced by the respondent to pron^Ais adoption, as well as the 
testimony of such witnesses as the appellants might cite to dis- 
'prove that fact, and to establish the fraud and intimidation under 
-which they, alleged the deed of compromise had been entered into 
.by them, was necessary, to enable the Court to determine upon 
the double claim of the^reponileut: first, as adopted son; and 
secondly,, on the compromise, set forth in the supplementary peti- 
'^4fon al>ove reOited. ’ Tne Fourth Judge, though he did not consider 
necessary (the respondent having virtually tested his claim on 
the -deed of fcompromise) to hear the witnesses to the adoption, 
\et^ur#dep‘the above opinion of the Second Judge, he concurred 
in ordering- that their depositions should be taken; thinking it 
probable, that, from the magnitude of the cause, it might hereafter 
be appealed to England, where the evidence to the adoption might 
be supposed necessary to the final decision in which event, the 
omission to takoithat evidence -in the first instance would be pro- 
ductive of serious delay and, inconvenience. The Court, at the 
aiime time, with the view s^certainiijg the Hindoo law appli- 
cable to the case, referred the proc^tUngs, with tlie following 
questions, to the pundits of the Court: 1st, If (as alleged by the 
i;espbndent) Ranee hidemwuttee^ widow of Rajah Jndernarain, 
some yearis a ft?r the death of husband, and some hours pre- 
vious to her own death, adopted the respondent, will ihe 

respondent, as adopted son^ bO entitled to take any lands or other 
<prop€i*ty left by the Rajah Iiideroarain ; and the property, whidi, 
after his death, may, during the Ranee’s life-time, have ac<‘rued 
from that estate; or will be^^be entUled only to take ihe stridhun 
of the Hanee? 2dv If the Ranee,' with or without authority fiom 
Rajah Indewtiarain, made the revpundeht adopted son to he? self 
and to her husband, according to the shasters current in Mithila, 
would the lands and other property left by the Rajah, Ind tlic 
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property which has since accrued from thejRajah’s estate, gfo to the 1812, 

resfjoiuient ( The following an svirers wereSrtfturQed Ip^ihe pundits 

to the above reference. 1st, If a man apfnitit another His adopted 
son, that person, so adopted, stands in relation to him of UtVido^of 
son, and offers up his funeral oblations^ and is heir to his estate ; Lnillutaa- 
but the person, so appointed, does not become the adopted i^n of raiQ Ra'i, v. 
the adopter’s wife, nor does he offer fimeial oblations to her, nor 
succeed to her property. If a woman appoint an adopted son, he 
stands in the relation to her of a son, offers to her funeral obla<» 
tions, and is heir to her estate ; but he does not become the adopted 
son of her husband, nor offer to him funeral oblations, nor succeed 
to his property. If a husband and Wife jointly appoint an adopted a person 
son, he stands in the relation of son to both, and is heir to theheiu^adop.» 
estate of both. If the husband appoint one person, and the 
another, adopted son, they stand in the relation of sons to each of 
them respectively, and do not perform the ceremony of offering become the 
funeral oblations, nor succeed to the estate of the husband and »(loprerI son 
wife jointly: such is the usage of Mkbila. If, therefore, anT 

inderawuttee, several years after the death of Rajah Indernai^ain, 
and some hdurs before her own death, adopted Bhya Jha, then the 
respondent stands in the relation of son loathe Ranee, and offers 
up her funeral oblations; but he is nob the adopted son or pre- 
senter of funeral oblations to the Rajah; therefore the respondent 
would be entitled to take the Ijtanee’s sitidhun; but not being# 
presenter of oblations to the Rajah, be is not entitled to the estate 
left by him, nor to any property whkth may have aconied from that 
estate during the Ranee’s lifetime, for this property is distinct from 
the stridhm^ or peculiar property of a woman, specified in the 
shaiter^ and is included m the estate of the Rajah* *^d. If Ranee 
Inderawutty. with oc without the permission of her husband, made 
Bhya Jha adopted son, on the part of*herself and of her husband, 

&tiii the respondent is not the adopted son, of Rajah (ndernaram. 

It is not stated in any law tract, nor is it according to the usage Nor Acror^ 
of Mitbila, that a person adopted by a wife, with Or without the^hagtothe 
permission of her husband, becomes the adopted son of her bus- 
band. The respondent not being the presenter Of oblations to the thoti^h the 
Rajah, nor one of.hb hairs, he cannot take the lands or other Adoption 
property left by him, nor property which may have accrued from 
the estate of the Rajah; such property being distinct from the ♦I'f *** 
stridhun of the Ranee, and forming part of the Rajah’l estate. 2he hus^ 

On a further reference t<flhc pundits of the Court, with the viewiiaiul. , " 

of ascertaining how far the respondent, being the son of the full 
brother of the Ranee’s mother, might be entitled (though not 
adopted) to claim the succession tO' her estate in right of inheri*^ 
tance, the following nyunusfAa wwduUveteds “Supposing that 
the Ranee did not appoint Bhya Jfaa her adopted^son^ he would ^ 
not inherit her sfridAim; the sou of the m'other^s brother not«. - 
being one of the legal heirs to her peouUer pr^rty. If the RonOe * 
left a brother, sister, sister’s son, hutsbapd’s sister’s son, husband’s unde of a 
brother’s son, brother's son or son-tii« law, any nuohp^rSiHUe entitled wnmnn is 
to succeed to the stridhun. If she of ibese, Breenarain 

and LulUitnaram, the nearest swfdndut of her husband, are entitled peculiar 
to her peculiar property, SjS well as to the Rajah’s eltate,” A far- property. 
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1812. ther reference was ’ma|e to the pundits of the Court, for the 
purpose of a^,cenainiit^|i whether (in the event of the adoption of 
Srceiuirain {jhya Jha not beina^ estfblished), Manik Jha, the son of the half 
wllos^of Eauee Inderawlttee, who had {riven evidence in favour of 

LnllutnA- the respondent’s adoption, would be entitled to succeed to the 
win Riii, V stridhun of the Ranee ? to which interrofratory the following reply 
Bbya Jba. was^lelivered : ** As the text of Vrihaspafi (ordaining the suoces- 
Afcording gioii of the son of a w'oman’s sister to her peculiar estate), does 
not general^ the son of a woman’s half sister, Manik Jha 

remved in not entitled to succeed to the Ranee’s Uridhua, acconlin^r to 
Miihilft.the the literal construction of the term sister; but the auilioritics 
term sister current in Mithila warrant the construction, that the term sister 
also^tbe i»<^ludes also the half sister; and if the usage of Mithila be in 
half sister, unison with that construction, it is fit that Mtinik Jha should 
inherit the stridhun of the Ranee.*' The Court having referred to 
the Hindoo l*w officers of the Patna Provincial and Tirhoot Zillah 
Courts, the questions above stated, respecting t!ie effect of an 
adoption by the Ranee, of 13hya Jha, the answer of the pundits of 
both Couits cenneided with the expositions of the law delivered 
by fhe pundits of the Sadder Dewatiny Adawlut The pundits of 
the Sudiler Dewanny Adawlut were subsequently consulted, on 
the legal competency of Ranee luderawuttee, to make a donation 
of the estate, moveable and immoveable, which devolved to her on 
the death of her husband, of the profits of that estate during her 
possession, and of any landed jVoperty purchased by her out of 
such profits: and it appeared, from the opinions which they deli- 
vered, that the widow was not competent to make a donation of 
any landed property, withput the express cprisent in writing of her 
husband’s heirs and relations; but that she might make a irift 
without their consent i^f moveable property, of every description, 
excepting slaves; but that iii all gifts it is made a condition, that 
half the husband's property be reserved for the due pei fonnance 
of his periodical obsequies. The appellants requiring a reference 
on some further points, the follovi/in|r questions were also referred 
to the law officers of the Court; 1st, Was the Ranee, who is slated 
to have been competent to make a donation of the moveable pro- 
perty inherited from her husband, and the moveable property 
arising:, from the profits of her husband's landed estate (slaves only 
excepted), equally competent to make a bequest of such property 
in -favour of Bbya Jha, to, take effect, after her death s $d, Whether 
^the injunction, to set apart a moiety of the estate of a deceased 
person, for his monthly and other obsequies, be exclusively ap- 
plicable to widows in possession of estates, which have devolved 
to them from their husbands; of whether it be equally applicable 
to all persons succeeding by inheritance to the estate of a deceased 
person ; and whether a gift or bequest made, without setting apart 
as directed, a moiety of the estate, be in valid, according to the 
shmters of Mithila ? 3dly, Supposing the 'Ranee to have constituted 
Bhya Jha her adopted son, and malik of her estate, as stated 
in the deed of compromise, whether Bhya Jha would have been 
legally entitled, independently of thajt deed, lo succeed to any and 
what part of the estate in the Ranee's possession, at the tune of 
her death, besides her stridkunt 4lUly, JSupposing Blija Jha, 
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though constituted the Ranee’s adoptedfj son, and malik of her 1812. 

property, not legally entitled to any paft] the pi^operry in the 

Ranee’s possession, at the time of her dea|h, besides the s/nd^i/»,Sreeaaraia 
xvhetber there be any texts in the MithiU law tracts, 
the appellants to resist the enforcement of the deed of compro- 
inise, voluntaiily executed by them, on the plea of ignorance on rain R^i, ». 
this point, when the deed was executed? 5thly, Whether theBhyaJha, 
appellants can object against the enforcement of the deed, volim- 
tanly executed by them, on the plea, that since the time of exe- 
cuting it, they have ascertained, that the Ranee’s stridkva amounts 
to an inconsiderable part of the estate ? 6thly, Whether there be 
any authority for annulling the conditions of the deed, on the 
grounds stated by the appellants, that, at the time of its execution, 
the pioperiy therein referred to was not in the possession of either 
party, but under attachment by the Zillah Court, till it could be 
ascertained who were the legal heirs ; that there were other clai- 
mants to the estate, and that, owing to the objections of the 
appellants, the respondent had not obtained possession of the 
estate by virtue of the deed? To the above questions, the pundits 
answered, ist, the bequest of the Ranee would be valid, to convey 
to Bhya Jha all the moveable property possessed by her, and all her 
stridhim; but not the immoveable property, except what might be 
her's peculiarly. For the Ranee was not authorized to transfer 
such immoveable property by gift ; and although there is no text, The var'^h- 
in which the case of a bequest is expressly meritorious, yet Ihetyofabe- 
same rule applies to bequests, as to gifts ; every person, who has “l** 
authority, white in health, to transfer property to another, pos- ^ * 
scsses tile same authority of bequeathing it. 2dly, The text 
ordaining the setting apart a moiety of the estate, for the monthly 
and other obsequies of the deceased person, applies universally to 
all persons inheriting property; but if any other person, than a a widow 
widow, executed a gift of such profierty in opposition to the law, cannot, 
such gift (provided the other rules be observed) w^ill not be void, except un- 
in consequence of the neglect of the single obligation. 3dly, 
the Ranee did, as stated in the deed of compromise, make the stances, 
respondent her adopted son aud malik of the zemindaree, and alienate 
other real and personal property, of which she was in possession ; more than 
and if the agreement, contained in the deed, was not carried hito 
execution, then, according to the law, as current in Mithila, Bhyaged hns- 
Jlia would be entitled to take, as heir, the only of thehaiui*a 

lianee, for Bhya Jha is not one of the heirs of Rajah Indernarain, property, 
but under the bequest or gift of the Ranee, he is entitled to all 
the personal property, if it were not so considerable as to form 
moie than a moiety of the whole estate- 4thly, and dthly, If 
Sreenarain Rai and LuHutnaraln Rai, the heirs of Rajah Inder- 
narain Hai, without fraud on the part, of Bhya Jha, with their The adop- 
own free will, sighed the deed of compromise, they are not 
liberty, under the Mithila law, to avoid the Conditions of the deed,^„'J^^j^ 
(by which half of the property was agreed to^ be given up to Bhya her pecnii- 
Jha) on the plea that they, were ignorant at the time of executing Hrpropmy, 
the deed ; that, besides Ibe &iridkun\ Bhya Jha was not entitled 
any of the properly possessed by the Ranee, and that they have 
sino# the execution of the deed of compromise ascertained, that ♦ 
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1812. the stridhun property left by the Ranee bears a very small propor> 
■ ' tion to half of the entitelproperty possessed by her at her death ; for 
there is no text authorizjhg the setting aside a deed of this nature, 
^taside ^ ignorance.' 6thly, Although at the time the deed of 

on tli'e plea compromise in question was executed, the property, real and 
ofigno- personal, which devolved to the Ranee, from Rajah Inder- 
tfe^con-^ narain, was tinder attachment by the Court, on account of 
trading* rightful heirs not having been ascertained ; and although, in 
party* cpnsequencc of the objections of the appellants, Bhya Jha had 
To give been kept out of possession, yet under the , law of Mithila. the 
validity to aforesaid deed will not be void ; for there is no text by which 
j^ossession of the subject of an agreement t* declared necessary 
^sLssion validity. The respondent having referred to an opinion of 

of the sub- Juygunatha, (the compiler of the Digest of Hindoo law,) in which 
jeci of it is it is declared, that the gift by a widow, of the immoveable property 
notneces- }yy husband, though immoral and blameable, is not 
invalid ; the pundits of the Sadder Dewanny Adawlut were called 
on to state, whether this opinion was supported by any and what 
books of the Mithila, Bengal, or Benares school. From the answer 
of the pundits, as well as from a variety of vyuvusthas^ in other 
A widow cases, it appeared that the gift of her husband's immoveable pro- 
raonot pcrty by a widow, without consent of |||irs, or unless for special 
makes reasons spt (orth in the sAosfei'S, not only blameable, but 
gift of invalid* Thp uniform : deeiston of the Court, tii other cases, had 
luS)a«d*r disallowed such power of transfer by the widows, 

immove- Several witnesses were examined by the Provincial and Zillah 
able pro- Courts upder the , orders of the Courts of Sudder Dewanny 
p^rtywith- Adawlut, with respept to the fact of the adoption by the 
pr^esscon^* Ranee of Bhya Jhs, god olso as to the alleged fraud and intimi- 
aentoftfie dation Stated , to have beep ttged by a person named Bhya Uant 
beir, except Mi tier, !,aotiog 00 the part of Bhya Jna. With^^^ respect to the 
voder spe- adoption, a gi^at many witnesses swore in direct ppposiiiun to 
camstances. other; those of the respondent, to the fact of the Ranee's 
having constituted Bhya Jba her adopted son, and made over to 
him her property real and personal ; and those of the appellants, 
on the other hand, that no such transaction had taken place. 
With respect to the intimidation stated by the appellants to have 
been made use of, to compel them to execute the deed of compro- 
mise, there was not sufficient evidence to support that allegation ; 
the utmost , which the testimony of their witnesses, appeared to 
establish, was, that Bhya Rain had urged to them the danger of 
allowing the estate to get into the hands of the collector, from the 
evils of ft litigatiojtt^ and' bis powder of conducting it to 

tbeiir ruinV The following wete the grounds on which tlie decision 
of the S, udder Pewanny Adawltu, on this case, was founded : It 
appeared to the Courty, that ftHhougkBbya Jha had originally insti- 
. tuted the present suit, for tW recovery of the whole estate vacated 
ffie:Riinfle,ihrigblofaaoption and gift, which claim, 
to amend ^ if fStsisled in, wdtttd of cdUiiO.^hi^ jsuperseded his claim under 
bis originid the deed of compromise, syst -that ;ha?«P]gr iti a supplementary 
clftira be- plaint, as allowed by the regulations, amended his original claim, 
before it had been investigated and determined on in any Court; 
ves^aied^.f bich supplementary claim, though somewhat irregularly brought 
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forward, must have been intended (if adm‘|tted,) to supers»;de the 
pievious claim to the entire estate; having,^aU along frofessed 
willingness to abide by the agreement; Staving objected in this 
Court to the examination of witnesses in support of his title to the widow of 
whole estate, and desired a confirmation of the judgment of the Lullnuna- 
Provincial Court, he was entitled to avail himself of the deed of 
compromise, the validity of which appeared to the Court to 
be the sole question for decision, and the evidence brought 
for w aid to prove, that it had been executed under circum* 
stances of fraud or intimidation seemed wholly insufficient to 
support that plea, or afford any ground for setting aside a deed, 
whkhhad been solemnly acknowledged by the parties as above 
stated. The evidence taken respecting the adoption, the Court 
were of opinion, rendered it extiemely doubttui, whether that 
transaction had taken place or not ; and could not consequently 
be received as a proof of fraud on the part of the respondent, in 
alleging his title to the Ranee’s estate as her adopted son; while 
the desire of avoiding litigation on this point appeared to afford a 
rational and sufficient motive for the execution of the deed by the 
appellants. The testimony of Mr. Laing, the collector, who had 
been examined in an investigation connected with the present 
cause of action, rendered ^j; probable, that the appellants were 
errongly inclined, without any influence from Bhyaram Mitter, 
to enter into an amicable agreement with Bhya Jha ; and the Court 
did not see reason to believe, that the representation made (as 
stated in the evidence of the appellants own witnesses) by Bhyaram, 
to induce the appellants to execute the deed of compromise was 
maU Jide, or such as to invalidate the agreement ; even supposing 
It had been entered into, in consequence thereof. VVith regard to 
the appellants plea, ihat^they had executed the deed in question 
under a misapprehension of their own and the respondent’s rights, 
the Court observed, that after all the enquiry which had taken 
place, the rights of the parties, as they depended on the facts, 
remained .so doubtful, as still to afford a fair and equitable basis 
lor a compromise : that, under the opinions of the pundits, the 
respondent, if adopted by the Ranee, would take by inheritance 
all her peculiar property, real and personal, the extent of which 
^vas extremely uncertain, and might possibly include the whole of 
the landed estate; and that, under the donation of the Ranee (if 
established), as alleged by Bhya dha, and sworn to by his wit- 
nesses, Bhya Jha would be entitled to the whole of the personal 
property left by the Ranee, provided it did not amount to more 
than a moiety of the whole estate; under these circumstances, 
there appeared to the Court to have been the most reasonable 
grounds for the parties coming to an accommodation ; and that, 
consequently, the deed executed and acknowledged by them with 
tlie view of terminating their difference, ought to be upheld. The 
Court accordinglv (present J. H. Harington and J. Stuart), 
affiimcd the decision of the Provincial Court, Costs of suit were 
made payable by the parties respectively* 



32 


CASES IN THE SUDBER DEWANNY ADAWLCT. 


Aug. SXdt. 


MOHUN I 4 AL (BrotWand Representative of Aituko 

^al)> Appellant, 

^ versws 

RANEE SIROOMUNNEE, Respondent- 


A Hinrioo THIS was an action brought by the respondent, Ranee Siroo^ 
widow can- munnee, on the 24th of September 1806, in the Zillah Court of 
aiiyciiTnm- recover from Anund Lai the zemindary of 

stances, * per^unnahs Midnapore, drc.; the public revenue assessable on 
alienate the which amounted to sicca rupees 85,000. Before tlte cause came 
whole land, to a hearing in the Zillah Court, it was transferred, under the 
devolved Provisions of regulation 13, 1808, to the Provincial Court, 
on her by R set forth in the plaint, that in the year 1207, the defendant, 
the death of who was then the plain lid's servant, and employed in the ma- 
lier hiis- nagement of her zemindary, had imposed upon her a hibha^ 
can she°^ waweA, or deed of gift, as a mookhtar-nameh, or power of attorney, 
uioMiute which she had intended to execute, in order to authorize the defeii- 
a part (cx- dant to act for her in adjusting the public assessment for her lands, 
cept under ^nd executing the usual engagements on her part for the revenue ; 
cimim- under this hibbanameh, thus fraiidulently obtained, the de- 

stances,) fendant had caused the plaintiff's s^indaree to be entered on 
M'ithouc the public records in his own name; entered into engagements 
iheconseni public revenue, and received possession from the collector: 

husbamrs recovery of which she now sued. The defendant slated 

heirs, not- answer, that the Ranee (plaintiff) had executed the hibbanameh 
withstand- in question with a full knowledge oh ts contents; and had repeat- 
ing she may e^jjy acknowledged it to the collector, who had, in consequence, put 
tai'ncd the defendant in possession ; and that she was now induced by the 
consent of aitsof those about her to set up this^claim.^ The hibbanameh^ 
the ne;irest abovementioned, was written in (lie Persian language and charac- 
lieirs;and but bpre the signature of the Ranee in the Bengalee character, 
*iftTxecii- addition (also in the Bengalee language and character) of 

ted by her these words, “ this hibbanameh is validV It purported to make 
in favour of over to the defendant her zemindaree and household property, 
a stranger, y^ithout any reservation or provision for her own support. It boie 
must be the 19th Assar 1207 (30th of June 1800), and had been 

attested by registered in the^iliab Court on the 31$t of July' following, Tiic. 
all her zemindaree ip dispute had devolved to the Ranee on the death of 
husband's her husband, Ajeet Sing, which occurred iu the Fw/ce year 1162, 
ronsenUng above' deed had been 

parties. ^ executed, the landed property of the Ranee was under the super- 
intendanceof Court of Wards« as Aiees^te of a disquahOed 
zemindar. The pundit of the Provincial. Cbprt, in answer to u 
reference made to him by the Senioif Judge, delivered a v^uvustka, 
declaring, “ that, if jRapee had wade a gili the 

estate, which devolved her husbami, without 
the consent of theaurvivinghwa "^of her hv$ 1 band, such gift was 
invalid.'* Subsequent to the dehyery the respon- 

dent, Anund Lai, a of relinquishment, 
bearing. the signatures, of Bulhudder ftadhagoyind Bhoo- 

yao and Koochih maternal pfaif posiiltna 91 the deceased Rajah. This 
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^eed purported, that the subscribinp: part'Jes had, at the time of ^812. 

the execution of the kibbanameh^ acquiesc^tf in it; that they now * — 

did and renounced all claim to the estate. It bore date the 25th Mohun Lai 
Bhadoon 1216. No other proof of the consent of the 
of Ajeet Siri^ was offered by the respondent. The Senior 
Judge of the Provincial Court, on the ground that the deed of nee. 
gift executed by the Ranee (not having been executed with the 
consent of all the heirs of Ajeet Sing surviving at the time), was 
void and of no effect, passed e decree, adjudging, that the estate 
in dispute should be placed under the custody of the Court of 
Wards for the benefit of the plaintiff, and that the defendant should 
account for the net proceeas of the estate, from the date of the 
Ranee’s plaint in the Zillah Court. Mohun Lai having succeeded 
to the rights of his brother Anund Lai, who demised while the suit 
was pending before the Provincial Court, preferred an appeal 
from the above decree to the Sudder Dewanny Adawlut. It was 
admitted by the appidlant, that when the hibhanameh was exe- 
cuted, there were liviuof five maternal first cousins of the Rajah 
Ajeet Sing, viz. Somer, Panchoo and Koochil, sons of Saureshore, 
the elder brother of Rajah Aj' et’s mother ; and Bulbudder and 
Radha Goviud, sons of Ranikishen, her younger brother; of 
these, Somcr and Panchoo Ifcd since died, leaving issue. Four 
persons now came forwaid, calling themselves relations and heirs 
of Rajah Ajeet Sing, viz Samanund Mohapater and Gujraj Mo- 
hapater, who stated themselves to be descended in a direct line 
from Lukhun ISing, the great grandsire of the great grandfather 
of Ajeet Sing; and Roopchurn Mohapater and Rarnchurn Moha- 
pater, who stated tliemselves to be descended from a brother of 
Lnkhun. and who had, on the 29th of July 1800, presented a 
petition to the Zillah Judge, praying, that the Ranee Siroomunnee 
might be prevented from making a donation of her estate to the 
injiiiy of the legal heirs; which she was then ab:>ut to do, influ- 
enced by the fraud and intimidation of Anund Lai. Of these 
persons, Roopchurn had brought an action, in support of his claim, 
in the Zillah Court, which was, at the same time as the present 
action, under appeal to the Sudder Dewanny Adawlut; and 
Samanund and Gujraj, along with another named Bindrabun, 
who claimed the same relationship to Ajeet Sing, had, while the 
present suit was depending, presented a p^^tiiion to the Sudder 
Court, renewing their claim and objections to the fuhbanatneh, 

'rhe respondent gave in <a list of twenty-nine persons, included in 
the genealogical table exhibited by her, as sagotra, or paternal 
kinsmen of Ajeet Sing, and stated to be then alive. The only 
evidence aildiiced by ibe appellant in support of his claim was the 
aforesaid exhibit, winch purported to be a deed of lelinquishment, 
and to have been signed by three of the relations of the Hajah by 
the motlier’s side. One of these persons positively denied all 
knowledge of the document, and the oiliers pleaded ignorance of 
its contents and duicss. With a view to asceitain the law appli- 
cable to the case, and how far further c\ulence on the poinis at 
issue was necessary, the following questions were refeired to' the 
Hindoo law oflicers: 1st, Among the rtdations of Ajeet Sing, 

Stated to be now living, viz. the sons of his maternal uncles, tii# 

VOL. II. t' 
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i8i2. descendanls Liikhiln Sing (the ancestor in the sixth degree of 
Ajeet Sing),*ai)d the*dJscendants of Lukhun Sing’s brother, who 
legal heirs on the death of the widow, supposing them 
Ranee* survive her? 2d, Supposing the respondent to have knowingly 
SiroouiuD- aud voluntarily executed the deed of gift, dated the 19th Jssar 
nee. 1207, to Anund Lul Khan, and the deed of relinquishment exhi- 

bited by the appellant to have been also given voluntarily; are 
these sufticieiit to render the deed of gift valid under the provisions 
of the Hindoo law, which requires the consent of the husband’s 
kindred to a gift or other alienation of the husband’s estate devolving 
on his widow ? 3d, If the deed of gift could, under any consent of 
the heiisor kindred, be valid for the transfer of the entire landed 
estate in possession of the Ranee, whose consent is required for 
that purj:)Ose? and is it necessary that the heirs should have attested 
tile deed of gift? '1 he following were the answers delivered 
to the above queries : 1st, On the death of the widow, the sur- 
vivors being the sons of the Rajah’s mother’s brother, the descen- 
dants of Lukhun Smg (the great-grandsire of the great-grand- 
father of Rajah Ajeet Sing), and the descendants of Lukhun 
Singh’s brother: the sons of his mother’s brother will be legal 
heirs, in default of nearer kinsmen, and if the deed of gift executed 
by the Ranee be invalid, they will^e entitled to succeed to the 
zemindaiee left by Ajeet Sing. 2nd, Although the respondent, 
witli fulLinfof mation and free will, may have signed the deed of 
gift, dated the 19th Assar 1207 Uinlee^ and in pursuance of 
that deed, Ainuid Lrd, the donee, may have obtained possession 
ot llie property yiven; and although the sons of the maternal 
uncles of Kyjah Ajeet Sing (who, after the Ranee’s death, will be 
entitled to succeed to the estate of her husband), may have 
voluntarily executed the deed of relinquishment exhibited by 
the apptdiant, still the donation specified in the deed of gift is 
con ti ary to law, and is not valid; because the consent of two of the 
Kajah’smalernal uncle’s sons docs not apjiear to have been obtained : 
because the deed of gift does not bear the attestation of those 
heirs who are alleged to have subscribed the deeds of relinquishment; 
because a moiety is not reserved for the obsequies of ihe deceased 
propiietor, as the law requires; because a gift of the whole 
lai^ded estate and houschohl effects is contrary to legal usage, 
which authoji/cs onlv suitable gifts in proportion to the wealth of 
the party; and l)rcuuse the deed of gift does not contain the per- 
• mission of the R-j ah’s paternal kindied who w'ere then and aie 
still living, 'fhey who have voluntarily signed the deed of re- 
linquishment, cannot legally ctaiin in opposition thcieto; hut they 
wlio have been compelled are not bound by it. 3il, As die gift 
specified in ibe hihbanamehiox the whole landed estate and house- 
hold efiVets IS not legal, the assent </f the heirs of R:ijrdi Ajeet 
Smtr thereto is of no avail. But had the gift been orheiwisc valid, 
the deed conveying it should have been attested by the heiis and 
paternal kindicd, to prevent any doubt with respt et to the fart of 
their consent having been actuary obtained. In an opinion de- 
hvered by the pniiuits in the cause Roopchurn Mohapder v. 
Anund Lai Khan abovenientioned, it was expiessly stated, tluit if 
the Ranee’s gift to the latter was not sanctioned by her husbaud's 
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family, it h utterly null and void: that what has been so ^iven ^Sl2. 

must be consideied as not given, and thal 'ihe restowition of pro- 

perty hold under a void gift should be enforced by the 
power. The Court were satisfied fiom the opinion of their l^i'v 
ofiirc rs in this and several other cases; from the authorities quoted Sirooinun- 
by them, and the rules laid down in the Dcnjnbhagay (a work ofncc. 
the first authority in the Bengal system of law,) that the consent 
of the husband's paternal kindred, as being the legal guardians 
and advisers of the widow (though not in all cases the nearest 
heirs,) is necessary, (except under certain special circumstances,) 
to the validity of an alienation by the widow (even with the con- 
sent of the husband's maternal kindred,) of any part of the estate 
devolving to her, on her husband’s death. But it appeared in this 
case, that the deed of gift executed by the respondent in favour of 
the appellant had been not only without the consent of her hus- 
band's paternal kindred, but in opposition to their remonstrances; 
that there was no sufficient motive for any gift such as the Hindoo 
Jaw re({uires in such cases, and that, therefore, the deed under 
which the appellant claimed to hold the zemindaree, w'as void 
ah initio. The Court (present J. H. Harington and J. Fombelle), 
under these circumstances, without taking evidence respcciing the' 
authenticity of the deed of relinquishment exiiibited, passed a 
deciee, affirming the decision of the Provincial Court, and dis- 
missing the appeal with costs. 


ROOPCIIURN MOHAPATER, Appellant, 

versus 

ANUNDLAL KHAN, Respondent. 

THIS was an action brought by the appellant, Roopchiirn ArennUng 
Mohapater, and anotlier, as paupers, in the Zillah Court of Mnl- 
napore, on the ‘24th of February 180‘2, to recover possession the 
zemindaree of pergunnahs Midnapore, &c. the annual as re- 

which amounted to sicca rupees 85,000. It was set forth in the enved in 
plaint, that the estate in question having devolved in the year 1 162, Bengal, the 
to Ranee Siroomunnee, on the death of her husband Rajah Ajcet 
Sing; she had, in the year 1 ‘207, been induced by the fraud of „jater„al 
Anundlal Khan, her nmby to execute a deed of gift, transferiingi«ncle take 
the entire estate to him ; that he had in pursuance of this deed of 
gifr, been put in possession of the said estate by the Collector, 
the injury of the plaintiff’, who claimed possession as the heir at to lineal 
law of Rajah Ajeet Sing, being lineally descended from the an- desren- 
cestor in the sixth degree of Ajeet Sing. The defendant, AnmuJlal, 
stated in answer, that the above deed of gift had been knowingly 
and voluntarily executed by the Ranee, and that the Collector of beyond the 
the Zillah had put him into possession in pursuance of it, after 6nrd m 
receiving the Ranee's repeated acknowledgments of her acquies- 
ceiioe in it ; that the Ranee was now induced by the arts of those 
about her, to set up the plea stated in her deposition. This de- 
position corresponded with her statement, as given in the preceding. 


1812 

Sept. 1st. 
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1812. report, and went to prc^vo, that the deed of gift had been obtained 

by fiauduleut means! .The Zillah Judge, in a decree, reciling^, 

Roopihurii that, from the evidence on the case, it appeared, that the hibba- 
^ nawcA in question had been executed, as stated by the defendant 

Kli.in. Anundlal ; that the plea of the Kanee was gronnaless; and tliat, 

under the Hindoo law, as set forth in the divj:tst translated by 
Mr. Colebrooke, such gifts were declared not invalid; dismissed 
the claim, with costs. On appeal to the Provincial Court, that 
C ourt affirmed the decree of tlie Zillah Judge, on the ground that 
the plaintiff had clearly no iiuht of inheritance to the zemiiidarec 
while the Ranee lived, but left him at liberty to bring a fresh 
action for any rights he might consider himself to have on the 
death of the Ranee. A further appeal was preferred by Roopchuin 
Muhapater to the Siulder Dewanny Adawlut. On reference, to 
ascertain the law according to the authorities current in Orissa, 
as applicable to the case, the following was delivered by 

the Hindoo law officeis: — “ If there be no sapinrfas of tlie Rajah 
Ajeet Sing (the Ranee’s husband,) within three degrees, the 
sacvli/as, or remoter relations from three to ten degrees, may suc- 
ceed to the propel ty on the death of the Ranee. If any such 
survive, the Itanee has no power to give away the estate vvitliout 
their consent. If the Ranee have made a gift without their con- 
sent, it IS invalid; such gift is utterly null and void, and will not 
avail any thing in opposition to the claim of heirs. Jf there be no 
nearer heirs, the appellant, provided he can establish the relation- 
ship alleged by him, will be entitled to the inheritance." Ry a 
former vyuvustha detailed in the report of the cause, Anundlal 
Khan v. Ranee JSiroomunnee, it appeared that, according to the 
Bengal code, (vvliich was allowed to be observed in the family, and 
to regulate all religious ceremonies, which, wilU those of marriage, 
were performed by Jiengul piirohitSy) the sons of the Rajali^s 
maternal uncles would succH*ed lo his estate on the demise of the 
Ranee, provided the gift made by her was set aside as invalid. 
Under the above circum.stances, the Couit (having the preceding 
day, ill the cause abovenieritioned, adjudged that the estate m 
dispute should be placed under the custody of the Court of Wards, 
for tliO benefit of the Ranee Siroomunnee,) passed a final decree, 
(present .1. H. Ilanngton and J. Foiiibellc) amending the decisions 
of the Ziilah and Provincial Courts, as far as they went to uphold 
the lespondeni’s title to the estate, and dismissing the appeal; 
•leaving it. to the appellant, in the event of his having any claim to 
the estate after the decease of the Ranee, lo bring a fresh action 
for the recovery thereof. 
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NAWAB MOOIIUMMUD KERAMUT OOLLAU KHAN, 1812 . 

Appellant, * 

versus Sept. 8th. 

DESRAJ, Respondent. 

THIS was an action brought by Desraj in the Zillah Court ofClalm of 
Bareilly, on the 2d of April 1806, for the recovery of mouza Daga 
Kughaand other 14 mouzas, situate in the pergunnah of Nekoha, 
the of which was specified at 1,949 lupees. It was setfjistrict of 

forth in the plaint, that at the time of the settlement of the public Bareilly 
revenue for the territory ceded by the Nawab Vizier, by the 
Lieutenant Governor in the year 1802, the defendant’s father, 

Iradut Khan, taking advantage of the ignorance of the plaintiff, lie not 
had iVaudnlemly got his name inserted as zemindar of the above h»'d»Pf P**e* 
villages, which were the ancient hereditary tenure of the plaintiff; 
bad entered into en<iagements for the public revenue, and obtained 
possession; for the recovery of which the plaintiff now sued. The present 
defendant denied that the plaintiff had any proprietary right to possessor 
the villages in (piestion; alleging that they were included in a'y*^'““ 
zeiniridaree composed of 96 villages, winch the defendant’s fjtther, 

Iradut Ail Klian, had, in the year 1209 Fuslee^ purchased from period foi 
\ar Moohummml Khan, and other heirs of Baz Khan and J uvan 
Khan, who had, for many gonorations, held it in full proprietary 
rl^ht, and to whom Iradut All had, from the year 1203, acted as 
agent in the management of their estate; that the name of Iradut into, he 
Ali had accordingly been entered as zemindar in the papers rela-"^**s die- 
ting to the tiiennud settlement, for the years 1210, 1211 and 1212; 
and that the plaintiff, who had farmed the disputed villages under 
him, having fallen into arrears, he had ousted him of his farm ; provisions 
and that he had therefore wrongfully set up the present claim, po^taint-d 
The defendant filed in Court two vouchers; the one a vottafi,]!^ danse 
granted by the Collector on the 8th of March 1803, by which thCreiF 27 , ’ 
jumma of the pergunnah Nekoha was settled with the defendant iSOiC) 
as zemindar, at 88,174 rupees; the other was hujidobust^ or ‘‘“dded 
document in which the ditferent mouzas of the pergunnah, and all 
tile details relatinj- thereto, were entered. In this the defendant’s the" 
name was entered as zemindar of 130 villages, some of which he expiration 
was stated to have held at a fixed rent {istimraree) since the year of ten 
1203, others from the year 1205, and others from 1209 
It was likewise therein stated, tliat owing to the disturbances cf tjjg 
the country, all the ancient records had been lost; so that no ac- lease, 
cniatc infoi mution respecting the landholders could be obtained. 

Neither party had any document, by which the fact of hereditary 
riglit could be established. The testimony of one canoongo went 
to prove, that the contested lands were well known to be included 
in the zemindaree of Yar Moohummud Khan, and the other Khan- 
zadalis; that in the year 1209, the defendant brought to the 
witness a hill of sale for the lands, executed by those Khanzadabs, 
and requested him to sign it, which he accordingly did ; that the 
defendant, fiom the year 1203, in which he had been appointed 
a^ent bv them, had received all the dues of a zemindar. 'I’hrce 
other cawoo?/ 5 foes deposed, that,fiom the year 1 185 to 1210, during 
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1812. which time they had acted in that capacity, the plaintiff's fither 

had been zeiwiidar of the villages in question; and that they knrevr 

Wohnni their ancestor’s report, that the plaintiff s family had held 

mml Kora- lands for many generations; that they had always received a 
iniit Oollali ^^ertain description of cesses^ to which zemindars alone were en- 
Klian. t'. titled. The Zillah Judge, not considering the proof sufticient to 
Defliaj. establish the proprietary right of the plaintiff in the disputed 
lands, dismissed the suit. On appeal by Desiaj to the Provincial 
Court, that Court, on the grounds that it had been established by 
evidence that the appellant’s family had, for many generations, 
received the dues of a zemindar, and that there was no proof of 
any right to the lands in question having been vested in Yar 
Aloohummud and the other Khanzadahs, from whom the defendant 
derived his title ; reversed the decree of the Zillah Court, adjudging 
possession of the disputed villages to the appellant. An appeal 
having been admitted by the Sadder Dewanny Adawlut, further 
evidence was called for with respect to the rights of the respon- 
dent, and of the pel sons from whom the appellant derived his 
title. Further evidence was taken accordingly, and the result 
clearly proved, that the respondent’s family had, for many gene- 
rations, held the lands in question in proprietary right. The 
evidence in support of the right of the Khanzadahs, to whom the 
appellant had succeeded by purchase, being wholly unsatisfactory, 
the Court of Sudder Dewanny Adawlut passed a final decree 
(present J. Fombelle and J. Stuart), affirming the decree of the 
Provincial Couit, as far as it went to adjudge to the respondent 
the proprietary right to the lands in dispute; but amemling that 
part which directed that he should be put in possession of the 
lands, at the conclusion of the setilement then existing. It being 
provided in clause 3, section 53, regulation 27, 1B03, that persons 
holding claims to lands, (for which engagements have been entered 
into by the present possessors,) who may not prefer their claims 
before the expiration of the first lease of three years, should not be 
entitled to regain possession, until the expiration often years, (the 
period fixed for the three temporary settlements,) und the respou- 
dent not having preferred his claim within the prescribed period, 
the Court directed that he should be put in possession of the lands 
in question at the commencement of the Fuslee year 1220, when 
the decennial term should have expired. It was likewise pro- 
vided in the decree, that nothing therein contained should affect 
the rights of any persons claiming a joint property with the present 
re.spondent in the lands in question. Costs of suit were made 
payable by the appellant. 
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LUKKUN MANIK RAI, Appellant, . 
versus 

MUSSUMMAUT ROOKNEE, Respondent. 

THIS was an appeal by Lukkun Manik, against an order passed 
by the Second Judge of the Provincial Court of Dacca, rejectingthe 
appellant's petition of appeal from a decree passed after a summary 
investio-ation, under the provisions of regulation 49, 1793, by the 
Zillah Judge of Bakergunge, by which possession of certain lands 
were adjudged to the respondent. It appearing that the appel- 
lant had, in his petition to the Provincial Court, stated, as his 
ground of appeal, the irrelevancy of the regulation abovemen- 
tioned to the case, and the Second Judge of the Provincial Court 
having assigned no reason for the rejection of the petition of 
appeal, a precept was directed to that Court, calling on them to 
transmit an explanation of the grounds of the order of the Second 
Judge. In answer to the above precept, the Provincial Court 
transfuittod a roobakaree^ reciting, that it apfieared from the 
decree of the Zdlah Judge that the lands in dispute had been the 
estate of Kasheenath llai, the deceased husband of the respondent ; 
that disputes existed between the parties concerning the pos- 
session, which had called for the interference of the criminal 
Courts ; that in a summary enquiry, the Zillah Judge had ascer- 
tained the previous possession of the respondent, and tinding that 
the appellant had dispossessed her by fraud and violence, had 
passed a decree, adjudging possession to the respondent; that, on 
these grounds, the case had appeared to the Provincial Court 
clearly to come under the above resruladon, and that the 
investigation of the propiietary rights of the appellant, as adopted 
son, could be cognizable only liy a legnlar action under regulation 
4, 1793. It appearing to the Couit of Sudder Dewanny Adawlut, 
that, as the appellant’s petition of appeal to the Provincial Court 
contained anexpiess claim to appeal, on the giound of the irre- 
levancy of legnlation 49, 1793, It was clearly the duty of the 
Piovincial Court to admit an appeal, and investigate that point, 
under the piovisions of section 7, regulation 1798. The Court 
ai'cordingly (present J. Foinhelle and J. Stuart) passed an order, 
diieeiiii<r ii,(i Provincial Couit to receive the appeal, and 
})M)cee<l to investigate the question of the relevancy or irrelevancy 
of regulation 49, 1793, to tlie present suit. 
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1812 . . OODWUNT RAWUT, Appellant, 

*" %'€rsiis 

23d. AULUK RAl, Respondent. 

Where THIS was an appeal broug-ht by Oodwunt Rt^wnt, from a dis- 
not'been* missal of appeal by the Provincial Court of I’atria, on default, 
served on It appeared, that the appellant had, on the 17th of August 1809, 
an sppel- been admitted to appeal, as a pauper, in the Provincial Court of 
Pi‘tna, against a decision passed by the ZilCah Court of Shaliabad; 
by^scction ^ summons was accoidingrly, on that date, issued in the name 
12, reiriila- ^1 the respondent; that, on the 28th of August 1810, the viika^ 
tioYi 5 , lutmmeh, on the part of the respondent, was fded in Court; that, 
1793 , dc- Qn the ‘27th of November following, on a petition of the appellant's 
parMn"* the Colloctoi’s agent was required to fuinish the siampt 

filing his paper necessary for the aptiellant's pleas of appeal : that tlie pleas 
pleas of of appeal were not filed till the 1 1th of March 1811; that, on the 
not H^'s ffi month, the cause was brought on before the Senior 

cient* ' Judge of the ProMucial Court, when the appellant’s being 

ground for asked by the Court, why be bad not sooner Hied the pleadings on 
dismissing behalf of liis client leplied, that he had not received his instiiic- 
liis suit. tions until the 27th of November 1810, on which date, after 
amending the rough draft, and procuring it to be written on srampt 
paper, he returned it to the appellant, for his final approbation. 
That the document not having been returned to hmi until the 22d 
of February 1811, he had been unable to present it sooner in 
Court. The Senior Judge of the Provincial Court, not considering 
the reasons of delay assigned by the appellant’s vakeel, to be good 
or satisfactory, dismissed the appeal, and affirmed the decree of 
the Zillah Judge. An appeal from the above oider being preferred 
to the Sudder Dewanny Adawliit, and it appeal mg from an answer, 
to a reference made to the Provincial Court, that the appellant’s 
vakeel had not been requiied to present the pleas of appeal within 
any specific time, and that no notice hail been served on the ap- 
pellant, as requiied by section 12, reirulatiou 5, 1793, the Court 
did not consider the delav as a sufficient reason for dismissing his 
suit. The Court accordingly (present J. Fombelle and J. Stuart) 
annulled the order passed by the Senior Judge of the Provincial 
Court, on the 29lh of March 1811, and directed that the appel- 
lant’s appeal should be again received and proceeded on. 
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SHEWUK PAL. Appellant, • «12. 

vtrsus 

JUGGOOBUNDUA, Respondent. Sept. 23d. 

THIS was an appeal brought by Shewnk Pal against a dismissal Before the 
of appeal by the Provincial Court of Patna, on default. 
peared, that the appellant's appeal, from a derision of the Zillah 
Court of S'anin, preferred in person to the Provincial Court of site (as laid 
Patna, had been admitted on the 15tli of February 1809; that the down in 
notice, which was consequently served on the resfjondent, had 
been returned, with the respondent’s receipt endorsed thereon, 5 ','’ 
the 21st of March of the same year; that, on the 14th of Oclol>er that the’ 
1811, the respondent’s vakeel having petitioned the Provincial 'M’prllaFvt 
Court, that the appellant mifjht be summoned to attend and r>ro-^*“^“*^ 
ceed in his appeal, or the appeal dismissed ; ana it appearing-, reqnir- 
that the appellant had not done any act in pursuance of his edio show 
appeal, up to that date, the Second Judge of the Provincml Court 
passed a decree, dismissing the appeal, and stating, as tlie 
of the decision, the provisions of section 12, regulation 5, 1793, piocet-ded 
which provides, that if the appellant, in an appeal, filed in the on during: 
Provincial Court, shall not proceed in the appeal for six weeks, 1’**^*" 
the appeal is to be dismissed, unless the appellant shall shew 
reasonable cause, to the satisfaction of the Couit, for not having 
proceeded in it.” The appellant appealed from the above decree, 
stating that he had been prevented by various private misfortunes 
from attending the Provincial Court, and that several causes, lower 
in the file than his a]ipedl, not having been t«aken up, the decision 
was irregular. The Court of Sudder Dewanny Adavvlut (present J, 
Fombelloand J. Sluart)were of opinion, that the intent and meaning 
of the above provision was, that if an appellant shall neglect, for the 
term of six weeks, to perform any act reqniied from him in the re- 
gular prosecution of the appeal, his appeal is to be dismissed; but 
that, before the judgment of dismissal be passed against him, he is 
to be called upon (by the process prescribed for suinmoniiiir defen- 
dant.s) to sliew cause for not having proceeded in the appeal, and 
that such cause, if it be established and be good and sufficient in 
itself, IS to be admitted, to save the dismissal ; and that, in the 
event of the appellant failinir to attend after seivice of such pro- 
cess, or to shew good and sufficient cause for not having pioceedcd 
in the appeal, the Court shall then dismiss the suit. The Comt of . 

Sudder Dewanny Adawlut reversed the judgment of discussal 
passed by the Provincial Court, and directed that Court to pioceed 
in the mode above detailed. 


TOL. II. 
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1812. 


Nor. 24th. 


RAMK0OMAR NEAEE BACHESPUTTEE, Appellant,' 
versus 

KISHENKUNKER TURK BHOOSUN, Respondent. 


Tl.ctriftby THIS was an action brought by tlie appellant Ramkoomar Neaee, 
u f.tiher of on the 13th of July 1803, in the Regisier's Court, zillah Nuddea,to 
the whole j-e^.over from the respondent a cei tain garden, situated in inouza 
csiale lo Bhatpara, thes))ecitied value of which amounted to sicca rupees ‘^50. 
one son M he parties in this cause were full brothers, of whom Kisheiikunker 
to the pre- the elder. The plaintiff claimed the garden in question as 
tlie're>t^or estate of Rainkonth Soobliarn, his father, who, 

e\en to a alleged, had, by a dnnputra or deed of gift, made over to him 
stranger, (the plaintiff) the whole of his property, real and personal, in the 
declared Bengal year 1*202 (1795), since which time he had been in pos- 
(aiuloijgli^ session of it, with the exception of the garden in dispute, which the 
an immoral defendant had in tiie year 1208, unjustly possessed himself of, and 
one) accor- for the recovery of wliioh he now sued. The defendant, in answer, 
ding to ihe admitting that the garden in question had formed part of his 
received in f^^ther's estate, pleaded that his fatlier had, in the year 1191, 
Benpal. made over to him, by a deed of gift, one-half of his property, real 
ButQuery and personal, and subsequently, in the year 1201, liad executed 
in his favour a second deed of gift, transferrins: to him the remain- 
der ; and that he had accordingly been in possession of the whole 
of his father’s estate, including the disputed Kind, since the latter 
period. The deed of gift alluded to in the plaint, dated the 22d 
Assm 1202, and bearing the signature of Ramkonth Surma, and 
the attestation of three witnesses, was filed on behalf of the plain- 
tiff. This deed had been registered in the Zillah Court of Nuddea, 
on the 12th of September 1796. It purported to convey to the 
plaintiff, in full propnetaiy right, the whole property, real and 
personal, of the donor, excepting certain dwelling houses, which 
were stated to have been granted to his younger daughters, and 
to the son of his elder daughter, with gifts to other relations. The 
two deeds of gift mentioned in the defendant’s answer were also 
filed in Court. I'he first, under date the 13th Kartick i 191, B. S. 
and bearing the signature of Ramkonth Surma, and the attes- 
tation of nine witnesses, purported to convey to the defendant 
certain burmoter lands, gardens, houses, &c. and a moiety of all 
the other properly of the donor. 'Ihe second, under date the 7th 
• of 1201, B. S. (1st of December 1794,) with the same 

signature, and the attestations of twelve witnesses, purported to 
transfer to the defendant, all the property of the donor which had 
not been conveyed by the former deed of gift. 'I’he Register issued 
a purwannah to the father of the parties, (who w’as still alive, and 
resident at Bhatpara,) stating the grounds of the action, and 
calling on him to attend in person or by vakeel^ to declare which 
of the deeds of gift, produced by the paities, was authentic. In 
his answer, Ramkonth declared, that he had never made over any 
part of his property to the defendant, who had always behaved 
undutifnlly towards him, and that the deed of gift, produced by tlie 
plaintiff, was the only valid and authentic document. Upon tins 
declaration, and the evidence of witnesses proving the possession 
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•of the plaintiff up to the year 1208, the Register passed a decree, 1812. 
under date the 22d of May 1804, adjudging possession of the • 

dtsputeu lands to the plainiiff, with costs against the defendant. 

On appeal to the Judge by Kishenkunker, farther evidence was 
taken on both sides in proof of the execution of the deeds of gift, tee, t>. 
The father of the p^^rlies, on being again interrogated, adhered Kishen- 
to his former statements, in favour of itamkoomar ; a decree 
the Ziliali Courtof Miclnanore, bearing date the 1st of Auguslgy^^ 

1796, was likewise exhibited in this case, from which it appeared, 
that a suit was instituted against the appellant Kishenkuiikcr, by 
two persons, named Piuldumlochun and Kishenmohuii, for the re- 
covery uf the value of grain seized bv Kislienkunker, on account 
of the rent of certain lands, the pn>piietary light in which was 
claimed by ilie plaintiffs ; on whirh t/ccasion a petition had been 
presented bv Ranikonth, stating that the defendant had, on account 
of his undutit'ul behavioui. been many \eais befoie disinherited 
by him ; ami that the action then de[>ending‘ before the Court was 
fraudulent; neither party having any tiileto the lands in question. 

It did not appear, that Kislienkunker had, on that occasion, made 
any mention of his having tlie deeds of gift now produced. The 
Zilluh Judge, for the reasons detailed in his decree, considering 
theiiglitof Kamkoomar established, passed a decree, affirming 
the decision of the Register. An appeal being preferred by 
Kisheiikunker to the Piovincial Court of Appeal (previously to 
which hamkonth Surma, the father of the parlies, had demised); 
that Court passed a decree, reciting, that the evidence on both 
sides, to the execution of the respective deeds of gift, was equally 
entitled to credit; that it appeared, that tlie father of the parties, 
from liis extieme age, was probably not in full possession of his 
reason, and had alternately been peisuaded by each of his sons, 
toexecMie deeds of gift in their favour ; that the deeds executed 
by him. under such circumstances, could not be deemed valid, and 
were, boii.es, inadmissible in law ; and that, setting aside the 
deeds ol gilt, eacli parly w'as eiiiitled to share equally in the 
estate of llicir clcccased father. Ihe decrees of the Judge and 
Register were ilieufoic reveiseil, and one moiety of the disputed 
lands was aejndged to each of the parties. Ramkoomar 
being dissatisfied with this decision, piesentecl a petition, for 
a special appeal, to the Sudder Dewanny Adawlut. The Court, 
on consideration of the opposite decisions of the Courts below; 
there appealing to be no proof of the imbecility of the deceased at, 
the time of executing the deed of gift, and the decision of the 
question being staled to involve the rights of the parties to an 
estate amounting to upwards of 40,000 rupees; admitted an 
appeal. It appeared on going into the case, that there was no 
foundation whatever foi the opinion of the Court of Appeal; 
nothing being adduced to justify the belief, that the deceased had 
not been in perfect possession of liis senses at the time of executing 
the deed of gift in 1202, B. S., and the only question which seemed 
to remain, was whether or no the deceased was justified by law 
in making such a disposilion of his property. With the view of 
ascertaining the Hindoo law applicable to the case, the Court 
refer! ed the following question to the puudits : If a person of the 
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Braliiniri tiibc, dirringj the life time of his eldest son, transfer by 
gift the whole of his estate, real and personal, ancestrel or ac- 
quired, to a younger son, is such a gift valid or not valid, 
according to the law authoiities current in Bengal? The pundits, 
in tlieir answer, slated, that such a gift was valid, though (the gift 
of the whole ancestrel landed property being forbidden,) it was 
immoral. Tlie C ourt were satisfied (fiom the evidence in the 
case to the execution of the deed of gift in favour of the appellant, 
and his subsequent possession of the estate of his father under it), 
that the deed of gift in favour of the appellant was regular anti 
valid ; and were of opinion, that the evidence in proof of the exe- 
cution of the deeds of gift in favour of the respondent was alto- 
gether unsatisfactory, beins: contradicted by tlie declaration of the 
deceased, and rendeied liable to suspicion from the circumstances 
of the deeds not having been registered, and not having been pro- 
duced in the foimer cause in Zillah Midnaporo. 'I’he Court 
accordingly (present J. Fombelle and W, E. Rees) under the 
opinion of the law officeis, upheld the appellant’s deed of 
gift, and passed a final decree, reversing the decision of the Pro- 
vincial C'ourt, and afiirming the denees of the Register and 
Judge. Costs of suit in the Piovincial C'oiirt and the Suduer 
Dewanny Adawlut to be paid by the res[>oadent. (a) 


GUNGARAM BTIADUREE, (Guardian of Ish wuiichund 
Roy, a minoi^.) Afipellant, 
versus 

KASHEEKAUNT ROY, Respondent. 

THIS was an action brought by Giingaram Bhaduree, as guar- 
dian, on bebaif of bis ward, Ishwuicbuiul Roy, for possession of 
the landed property of Ranee Juggut Ishw'uree, widow of Bhyroo 
Indurnarain, under a claim of inheritance by adoption. 'I’he 
estate is a three anna share of Kisinut Belgochee, pergunnah 
'fahiipore. "llie yearly produce was estimated at 7,051 rupees, 
10 anas, 1 gunda. It ha<l come into the possession of Kashee- 
kaunt Roy, the defendant, by an award ofthe Collector, who, on the 
death of the Ranee, entered the lands in bis name, to the preju- 
diieof Ishwurchund. It was set forth in the plaint, that Bhvioo 
Indurnarain executed, on the 2iid Ayhun, 1202, B. S. a deed, 
empowering his wife to adopt a son after his death, and to make 
him heir to all his pioperty; that the said Bhyroo Indurnarain 
died suddenly in the Bengal year 1204, and his whole property 
devolved ufion his widow, Juggut Ishwurec, who continued in 
possession until Cheyt lil3, when she died, having no child 
living ; tliat a short time before her death, she adopted Ishwur- 

(a) This doctrine was followed in a former case. Eslianrhnnd Rai w Eshor- 
cliimd Uai ; vide vol. 1, page 2. Hut for the more recent doctrine held on the 
above points, see the case of Bhowannychurn Bnnbnojea against the heirs of 
Rainkaunt Buuhoojea, decided on the 27th of December 1816. 
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tfhund Roy, the ward of the plaintiff, agreeably to the wriUen per- 18*3. 
mission of her husband, and executed a deed, transfeirincr to him 7 

the estate on her d^ath, with a separate wuseeutnamehy nomi- 
naiing Gungarain, the plaintiff, guardian, during her adopted ^on’s proof of the 
minority. That, immediately on her death, the plaintiff went to permission 
the Collector to get the estate entered in the public records in the i*^.«**op* 
name of his ward ; but the Collector, after a summary *tivestigation, 
gave a preference to the title of the defendant, who claimed as-injiiig ' 
donee and son-in-law of Juggut Ishwuree. 'I'his action was there- presump- 
fore brouuht to gain possession of the property appertaining to don being, 
Ishwurchund Roy, as the adopted son of Bhyroo l>^durnaiain. 

The defendant, in answer, alleged, that the story of the adoption, i,a(j (jppq 
and the documents by which it was said to be supported, weresubse- 
fabrications. The case was stated by him as follows; Bhyroo 
Indurnarain died suddenly, at the age of thirty, in 1204, B. S. 
having been killed by the accidental falling of a roof. He left a uotto bar 
daughter, who was betrothed by his widow shortly after his death, claim of 
to Kasheekaunt Rov, the defendant, a Koolcen Brahmin ; and at 
the same time she (the widow) made over the whole of her property 
in joint gift to defendant, and to her daughter, who was betrothed of 
to nim, with the condition, that, during her life, every thing should the widow, 
be carried on in her own name, and that the transfer was not to 
be completed till after her death. The two donees being minors, 
she further executed a deed, appointing the father of the defen- 
dant trustee and manager of the estate, during their nonage. Both 
these deeds were dated 23d Assar 1207, and were registered under 
regulation 30, 1793, on the J2tliofJuly 1800, corresponding with 
the 30ili of AsttrA, of the Bengal year 1207. The marriage was 
consummated in the Bengal year 1212, and the daughter of Ranee 
Juggut Ishwuree died on tlie 12th Phagiin 1213. The Ranee 
beiself died on tlic 17th Cheyt of the same year, leaving defendant 
sole proprietor of the estate. 1'he whole of this statement was 
admilted by the plaint ff in his replication ; but the adoption of, 
and gift to his ward (which he said took place in the interval 
between the daughter's and the Ranee’s death,) were pleaded as 
conveying a better title, and implying a virtual revocation of the 
previous gift; the Ranee’s interest in behalf of her son-in-iaw 
having ceased on her daughter’s death. The pl.iiniifF filed the 
following exhibits, Isf, 'I he yaztitnamehy or dead of permission to 
adopt, beaiing date 2nd Avghniiy 1202, B. S. and proved by the 
evidence of five subsenbing witnesses. 2nd, The hibbanamck, or« 
deed of adoption and gift, executed in favour of Ishwurchund, by 
the Ranee in 1213, B. S. to support which deed none of the sub- 
scribing witnesses attended, except the plaintiff himself, (Gunga- 
ram Bhaduree,) whose name was amongst them. 3d, The wuseeut- 
Tinmeh appointing the plaintiff guardian and trustee, during 
Ishwurclnind’s minority. This deed was dated the lOlh Cheyty 
1213, and three witnesses gave evidence in support of it. In ad- 
dition to the above documentary evidence, three witnesses, on the 
part of the plaintiff, deposed, that the adoption had taken place in 
their presence. In the Zillah Court the Judge was satisfied of the 
authenticity of the ijazutnnmeky and conceived the adoption to be 
fully established. He accordingly put this question to the pundit 
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of the Court : Whether a widow, having the written permission of 
her decease^ husband to adopt an heir to his property, and 
intending to act upon that permission, has it in her power to transfer 
the property by deed of gift; and whether aify previous donation 
would be cancelled by a subsequent adoption under such permis- 
sion P I’lie opinion of the pundit was, that a widow, having a 
pei mission to adopt, and having acted upon that permission, her 
adopted son would inheiit the husband’s property to the exclusion 
of all other donees of the widow. The Zillah Juilge accordingly 
passed a decree for the plaintiff on behalf of his ward, on the ground 
of the adoption. On appeal to the Vrovincial Court, the fuU 
lowiiiiT giounds appeared for questioning the fact of the adoption, 
and the authentu'iiy of the deeds on which the proof cif that 
fa« treated, lii the iirst place, there was great reason to suspect 
the tvuseeutnamch to be a fabricated deed ; as, on the tirst investi- 
g'fion by the Collector, the plaintiff had appeared only in tho 
(iio actor of on the part of Ishwurchund, and had acted 

urxtij 1 vvkalutnat).f h\ nor was it till nearly sixteen months after- 
w. rils that this deed was first produced in the Zillah Court. It 
wjis also on unsiainpt paper, dated only seven days befoie the 
Uant'c’s i oath, and not registered, 'fhe subscribing witnesses 
wei'* norie ot 'hej»» respectable; one of them bcingapa/^, another 
Vi burLundauz^ and the thiid a fotehdar ; all dependants of Gun- 
gararn, in whose tavour it purported to have been executed In 
additu»n to ti.e above ^rounds of suspicion, the signature, on being 
complied with lhai of oihcr audientic docum^ivs. was found U) difier 
con.siderably. The hihhanameh^ or dci-d of gilt in favour of 
lahwurchund, was open to equal suspicion : and, moi cover, h lo not 
been established by any evidence. 'I'he whole story of the adop- 
tion also appeared entitled TO no credit; as, instead of being a 
public transaction in the presence of the relations and connections 
of the Kanee, and of respectable persnns, (as is usual on such 
occasions,) the only persons w'ho weie stated to have been present, 
were Gung tram, a khansamahj a harbei, and another person of as 
little res[)ectabilirY : moreover, no public intimation of the cir- 
cumstance h.id been gi\eii to the Collector, or the Court, which, 
as the dance was a landholder, it was her duly, as well as custo- 
mary, to <lo. It was besides alleged to have taken place only 
seven duvs before her death, and at the time of her mortal illness, 
wnen her dam^hter’s death was yet recent, and her affection for 
her son-in-law unimpaired. Against the validity of the ijazutna^ 
wcA, there appeared the following objections; It was dated the 
2d Atjhun^ 1202, at which time Bhyroo Indernarain was danger- 
ously ill : he recovered, how^ever, and lived two years after ; in the 
couise of which period he had a son and daughter; so that, had 
he ever given such permission during this dangerous illness, he 
would, without doubt, subsequently have recalled and cancelled it 
on the birth of his children. Jle died also in the prime of life, at 
the age of 30, when he could not despair of having a son, though 
the last had died ; his wife having already had two children. 
J^either had he the least forewarning of his death, as it was occa- 
sioned by the sudden falling of a roof. A deed therefore, executed 
two years befoie, under such circumstances, would at any rate 
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have been considered as invalid. There were, however, grounds 1813. 

to believe it was not autlientic, as it was not registered; §ind 

between the date of its execution and the time of the alleged adop- 

tion (a period of thirteen years), not the slightest mention had ever Kashee- 

been made of it. nor did any of the Ranee's relations or (‘Onnectioiis kauniKuy. 

ever hear of it, until produced by Gungaram, in support of the 

story of adoption, before the Collector. The witnesses by which 

it was attested were also his dependants, and not respectable. 

While the statement of the respondent was open to these suspi- 
cions, that of Kasheekaurit Roy was altogether undisputed. Gun- 
garam, indeed, was himself the person who had procured the 
registry of the deed of gift in defendant's favour ; and of the deed 
under which his father had continued in charge of the estate, from 
the date of its execuiion to the expiration of the nonage of his 
son and daughter-in-law. The Provincial Court therefore put a 
question to their pundit in the followdnjr form : Whether, after the 
execution of a deed of gift, of the nature of that in favour of Kashee- 
kaunt, her son-in-law, the Ranee had the power of adopiinga 
stranger; and whether, if she did adopt one, he would inherit to 
the exclusion of the donee? The pundit made answer, that the 
power of atioiuiori N^onid depend upon the fact of the permission 
from the hnsba' d; but that, as the prior gift was every way 
binding upon the Ranee, the son so Jidopted would nol iniierit her 
property to the exclusion of the donee; nor could the deed of 
gift be set aside. 'J akiog into consideration all the circumstances 
of ibis case, the Sec ond and Third Judges of the Court of Appeal 
concurred in rejf'c.iiiii: tlie story of the adoption, as altogether 
unworthy of credit. The decree of the Zillah Court was conse- 
quently reversed, with full costs against respondent. Not satis- 
fied with this decision Gungaram prosecuted a fuither appeal to 
the Sndder Dewanny Adawlut, where it yvas determined, that the 
whole title of Ishwurchund Roy rested upon the validity of the 
ijnzutnamch, or authoiity for his adoption, stated to have been 
granti'd by Bliyroo Indurnarain; which being set aside for the 
reason above stated ; the claim founded on his adoption could not 
stand, even though the evidence in support of it was less open 
to suspicion than it appeared to be. The decree of the Provincial 
Court was accordingly affirmed by the Sndder Dewanny Adawlut 
(present W. E. Rees), and the appeal. dismissed with costs. As^ 
however, the relations of the husband of Juggut Ishwuree pre-* , 
sentcd a claim as heirs of Bhyroo, deceased, it was inserted in the 
decree, that they were at liberty to sue the respondent in the 
Zillah Court, when the validity of the transfer by gift to their 
exclusion would come under consideration; and that the decision 
of this case should not affect such action on their part. 
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18 ^^ MAHARAJAH GRISCHUND RAI, Appellant, 

r 1 versus 

F.j.AiU. BYKUNriirAL CHOWDREK and KASIIKWIITH PAL 
CHOW DRER, (Sons of SuMiiooxa u i ii i\vL, 
deceased), Respondents. 

Fur con‘i- 'nils was an action Oliuinally InontYht in llte Zlllah Court of 
ju^viuul removed to the Piovincial Court, on the eiUK tiiient 

A, e.iirauos i'e|:;nlation Id, 1808. It was .set idrih in the plaint, that Malia- 
to ctlVrt .1 rajah (iii.^chnnd Rai, the dtdVndant. was proprietor of a talook, 
rflc.vsc of mimed Deryapore, containine; I weiitv-one mow /as, winch taloolc 
he had inort;:;nLreti hy a deed of bye-htl-wnfft , or nioi'ti;a/e and 
iiy liiiii^to conditional sale, to Dnrrup N^arain and Raiiilochun. in seimntv for 
t'l, and (he sum of 1(\000 lupees advaneed l>v them; that on the loth of 

i. 'iaKf over Jf-'v/, IJIJ, wliich was before the s.ile hoeame ao.sohite, (he de- 

toV"' or^in ^‘‘”dant sold tlio >ariic talook to Suinbnonanth Pal, father of the 
(Icf.i'ilt of iiiititi’s, fv>r th‘^ sum of ‘J ? (K)0 riipi'cs, iindm a wnitmi eni^’an’emcnt 
jiis I'ff.'itmjr to llu? t(>llowni^ cdlct't: That the defendanr should redefon llic 
the release »te by payment of tlu n.oi(i;'a^e money, and in the event of his 
of die lands I to do so. Or ill tiie ('vent of his aetini* in siioli a manner ais 

111 f]nestion, ^ , 1 , 

to m ike ciniic the esiato to hocome absoliiteiv vi'sled in tin' inoi t'^ai^ees, 
oeer oilier he (the defendant ) niKho'rook to make over to the i.ithcr of the 

j. indsnf pi, nntitl's, other lands of C(]ual value, sitiiatef) in the per^rniinah 

Ee -*^ A^' Ookreh or eUcwiiere 'I he plaini stated finther, iliat die defeii- 
f.dls In ef- dant, aftei' entorine into this a^iomr.eiit. immmbatelv oifereil to pay 
feciiiii; il.e tlio debt o(' 10,0(''I le.iiee-, for \vhi< h the lalook was moi p^a^ed ; 
ii'ksT.a* ; C, bein'i; .iccepted by the nioii^a^ei s, ht' applied to 

the Civil Conn, depositioiT the amount of the deht ns iw esr*ril)e(l 
xultMit the refill. itions ; but that, ha . mi suhseipumily tiled a /uru/A- 

1 Olds; or hhulttf\ fn deed of aci pidtam e, hi'^ application w as dismissed , and 
(in a lejp. the niof ^i,rj;'ees eonlimied in p'>ss( ssioii oi ihetstito; tint, under 
])li an nUi % eircuinstam'es, the (bdendrOit iiaviiii re(ns«id to (iiltil the 

phuid' t‘» . , . , - I i 1 i* 

ji'i over ilie tei ms (O Ins erio a(j;ement, \n wit, la make ovei to the fallier of 
7 orisieera- the plaintiifs rdher lamls^ situated in the porounnah of ()olvre]i or 
tion^ Prin- tdsew'here, w’hicli ftl’ionld b* ef[ual m vabu' to thi‘ moilonoed estate, 
faMi.iuti plamtifis ii(>\v' sued hd' Pie (-n jorenuent o| that (’(uiditjon. \ 

Mun nd- >U()plementarv jJaini wans attervvanK tiled bv ( he plaint itts, suini^ 
Minffd 1)V for the reeovoiy, with intorest, of 0 nipeis'., bnntj the sum 

C, decreed^ purchase money for the inmtiaLO'd talook 'Fho 

(hdVnd.iut in a;iSAV^*r adrui'led the Puts to he as staled in the, 
land; dm phunt. 71ie written ('iijrap^eim lit to make ove r ot her lands e(|Ual 
erifcat^cnirnt in value to the moitpaond lalook, if not ifdeonud, was produced 
imt heintr Comt, and ibe did'endant aekuowiL-died its aiitlieni leitv ; but 
5 pt‘fdfir"ta pleaded that, tlie teims of the en^raiernent were not sntlieiently 
luaintain spenfii! to sujiport a claim to any paitieulai lands, ami tlmt, there* 
a clami furfore, he could only be b.ibie to refund tlic siiin aflvaneed aa 


ihv same 
to C, or in 
(Ivf.lillt of 


over Ollier 
j.inihi of 
eij'ial v.T- 

loe: A, 

f.dls in ef- 
feriiii" ll,e 


( laiiii.s 
othfi equi 
\ alt’ll t 
I Olds ; or 


purchase monev, whiih he do-daicd himself w.llmi to <!'>• 
Provincial Court, on consitleriie^ ihe ca>e, were of o(>ininii. tiiat ihff 
terms of the cn^a^ement were no! sullieuntiy ( \[)limt to waii.int 
a di cree of anv particuiai poilion of land ; deeils havini: lefor- 
c*nco to land beiruiC rc<|iiircfl by l.lw^ to ili fine the same spt ' ilically 
wiili the boundaries, or other distini^uishinjj mai ks, 'I he Court 
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tlierefore passed a decree, awarding to the plaintiffs the amount I 813 . 
advanced in money, with interest at twelve per cent, to the date ot 7 - 
the de cree, amouutinir alt'jgeiher to the sum of 31,577 rupees, 5 
anas. 6 gundas, 2 cowries ; costs to be paid by defendant. 1 he 
Mahaiajah. obviously with the sole view of protracting the day of Bykunfpal 
payment, appealed from the above decision to the Sudder Dewanny Cliowdree 
,Adawlut. He rested his appeal upon an alleged ii regularity 
the conduct of the suit by the Provincial Court, because, in the Pj 4 ( 
original plaint, the action was not staled to be for the recovery of Cliowdree, 
the money, but solely to obtain possession of the lands. 

The Sndder Dewanny Adawlut (present J. Fombelle and J. 

Stuart) affirmed the decree of the Provincial Court, with interest 
upon the amount then decreed up to the date of the final decree. 

The costs were also made payable by the appellant. 


BULDEO, Sircar, Appellant, 1 P 13 . 

versus 

RAJAH NURNARAYUN RAI, Respondent. March 4 tli. 

THIS was an action brought by Nurnarayun Rai, zemindar, a, a ze- 
for the recovery of 24 mowzas, in peigunnah Bahiree Moota, »diidar, 
Zillah Midnaporc, held in lease by defendant, the yearly proceeds 
of which were csliniated at 5,105 rupees. It was set forth in thejo' ii on ,1 
plaint, that Rishen Aniiiid, ilie father of Buldeo, took a lease of lease, wii li- 
the lands in dispute (which weie waste) on the undermentioned Imuta* 
condition, to wit: That the plaintiff's grandfather, who had given 
tlie lease, or his heirs, might at any time have the option ofJv,ihaVoa- 
resiiinpiioii, on paying the principal and interest of the amount dinon of 
disbiiiseii by the leaseholdt r, in clearing the jungle and prepaiing resnmprioa 
the lands for cultivation. That the plaintiff, on coming into pos- 
session of the estate, called upon the defendant to furnish an of an 
account of such cx [unices as he might have inclined in bringing ox [kmkvs 
the land into a pioductive state, and gave him notice to quit the 
])remisps, declaiiiig his readiness to reimburse him for any sums 
expended by him (the defendant) on the above account. Tint the land tor 
defendant, however, had contrived to throw different obstacles in cultivation, 
the wav, and had persisted in retaining possession; so that the 
plaiiititr had found it necessary to institute this suit. The defen- 
daiit, in answer, admitted the facts contained in the declaration, forming the 
but pleaded, that the lease, under which' he held, gave him what above con- 
is termed a innalebooru tenuie, which species of tenure is distinctly 
declared in the 8 tli section of regulation 8 , 1793, not to be resiim-g^ regnla- 
able. That the clause, therefore, in his lease, which stipulated a tion 8 , 
conditional resumption, being in opposition to a specific regulation, 1794, res- 
was invalid ; vind besides, that such a clause was contrary to the 
usage of the country. He pleaded also, as a bar to this action, 
that the case had twice before been decided by the Zillah Court, barring the 
and both limes in his favoiii : first on a suit of Nurnarayun, which condition, 
was dismissed on the 14ih of i^eptember 179S; and secondly, * 1 ^,”'^*^'^* 

a suit instituted by himself, in which he obtained a decree on the 

\OL. II. li 
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1813. ‘JSlh of September 1801 ; both of which decisions had been con- 

firiiK'd on appeal to the Ihovineial Court. Copies of the decrees 

jjumahlc. iij these two cases wore exhibutd ; and it appealed, that the 
e(i 'll* 'Tlhe was for the resmiiption of the same lands, on the 

ciniiJiiioa same jj^iouiids US were shewn in this case. Tt had lieen g’iven 
fin ilio re- a'^ain.st the jilainlitl, as he was then a ininoi, and his lands woic 
not undei Ins own management, but under that of the Couit of 
V ilid II* Waids. The second suit appeared to have been brought by lluldeo^ 
pU'adod t'\o after a foicihle dispossession by the plainliff: when jiossrssion 
l>rivioMs was restored to linn, and in the decree of the /dl.di Conit, Ins 
(lerrees HI tjcreditu rv ; rights were recognized. I’lic .)ud::e of the 
as haiTui'^ Zillah Couit, theiefoie, on trying the present suit, being of opinion, 
A’s piescMithat the merits of the case had before been defcnnincd, paiticii- 
ac'ti.jn, hut hirly in the Zi!!ah decree of the 28th of September 1801 , m which 
as the (if- the jiuHilcloor?/ rights of the defendant were amongst tlic grounds 
Oiesc ca^.’s decision ; did not think hinoself competent to fake it no 

(lid rot i^g'ain, Init dismisseil the suit under soetion Id, legnlalion d, 17L>‘1 
ailVct the wherein it is enacted, that ‘‘ the Zdlah and City Courts aie pio- 
U*c*'u ^ent. bom entertaining anv can've, whu li, fiom the production of 

ui-Moii till' rdiinci diiiee, or the rt'cord.s of the C’oiirt, shall appear to liaxo 
|d(‘.i of 11 been lieaitl and determined liy any former Judge, oi anv Supi nn- 
was(»\cr- fendeut of a Court having competent jni isdietion/' (Jn a[)peal 
ruled, Itajuh Nurnarayun to the Calcutta Piovincial Chjurt, tlieojhnion 

or the Zilhih .ludije, respecting the application of stction J6, 
ii ',:ai 1.1 lion 3, 1793, to this case, ^^as over-i uhul, as the gioinids ot 
the hist decision of 1798, w^-ie, that tl)e uj^pellant was then a 
minor, which would of couise be no bar to a subse'|uent action, 
when this objection no longer existed. Idie s 'cund decision (id’ 
1801) was coiisideied as only a decree of restitution, of the <le- 
scnptiou contf^mjdated in section 3, rt gulatitm 49, 17 93, aflei 
ioruble dis[)osse.ssion : V)ut that such decieo left it open to the 
di'ipfissessor to pursue the legal mode of jiroseeuling ,'‘my claim ol 
light he might possess, by irgular suit; and though t’nc rjnestion 
ot the ]nt}Cfleboonj ii'ume ^cevneO lit h.ive been inteicd upon in 
the Zillah Court, and to lia\e forn ed a giound (d' tbc def ision, yet 
that the deciee of tlie Ero\m(‘ial (h)uil of Appeal, which sujhji- 
seiied it, lett that peunt undecided; and merely decued rt'sUtuiion 
on proof of iindistiiibed possession loi lliiitv \cais picMoiisly to 
the dispossession by force. 'J'he Coiiit theicfore eulercd into llie 
ineiitsof the claim loi resumption, and seeing no reasun to con- 
sider the clause slipulaiiiig for conditional resumption, whit!h 
appealed both in the j)ottah and knhooleut^ as invalid or illegal, 
they deicifumed, that the tenuie was not inesumuble, but that 
the opticm stipulated still lested with the lessor. It appealed, 
however, to the Court, that there would be some dillicudty in ad- 
justing tlie ainoimt ot the claim of tlie lessee to a r* imhuisemeiit 
of c'xpences 'J'he dcciee thercloie was to this eifte t, Unit the 
decisiun of the Zillah Judge should be icveised; and that an 
sliould he deputed from the Zillah Canirt to foim aiit.sli- 
mate of tlie exjiences inc'urrcd in cle iimg- and preparing tlie lands 
for cultivation, when, if the pi.dntdf .-should he wdlling to di'fiay 
the* amount of tins esiiinate, with interest to the date ol the decree, 
he should be put into possession of the laud; but, if othciwise. 
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the land should remain in the possession of the original defendant. 

The costs iu both Courts to be paid by the defendant. * ' ' 

Buldeo Sircar not being satisfied with this decree, appealed to 
the Suddcr Dewanny Adawlut (present H. T. Colebjool^e) who 
confirmed the decision and orders of the Provincial Court, withnarayun 
this addition, that in case the ps^ties could not agree in the ap-U»i« 
pointment of an aumem, or in the choice of an arbitrator, to 
determine the 'amount of thefexpences of clearance, &c. the deter- 
mination of the amount should be left to the Zillah Judge, who 
might take evidence, or refer to the Collector of the district. It 
was also directed that the amount of the net proceeds of the 
lands, since the date of the decree of the Provincial Court, should' 
be deducted from the charges of clearance, die and that the 
respondent should have the option of taking them, on defraying 
the amount of the remainder; or if such proceeds should appear 
to exce ed the said charges, the respondent should be entitled to 
immediate possession, without being called upon to make any 
disbursement. 


LUKllEE DASEE, (Widow of Jcogukauth Das), Appellant, 

versufi 

KHATIMA BEEBEE, ALI ASGHUR ABBAS, and Aid FCT- March I3tb. 

TEII Aid, (Sons of Giiolam Shureef), Respondents. 

Tins was an action brought by Juggunauth Das, for the reco- A,purchaBcs 
very of ceitain lands, the annual proc^d^i of which were estimated at a public 
fiL 40 rupees; also for the amount of profits enjoyed by the 
defendants from the date of dispossession. It was set forth ii' the 
the plaint, that in the year 1791, A. Dl (1198, B. S.) the profits of certnin 
of several hauts and fisheries were exposed to sale by the Collec-.M<'f^»' One 
tor of Nuddea, and purchased by Juggunautb ; fliat amongstj’^ 
these was the julAur of Koiaee, which induded u)^^/, situated A 
near the mouza Nuksha; that, since the date of the sale, theitisdet^- 
jdaiiit lf had regularly enjoyed the julkur profits of this jAee/ 
as of the rest of his purchase, and that his right had ndyer beeu 
disputed; but that in the Bengal year 1203, the Dummoodet 
river shifting its course, drained olf a great part of the water Of oidy, dues,, ' 
ihe jheel^ insomuch that, in 1204,. a considerable tract of land, 
which had before been under water, was brought into cultivation 
by the neighbouring ryots. That the defendants, who Were pro* 
prietoi s of the adjacent land, immediately seized upon whatever which’ 
was left dry, and had enjoyed the profits to the present day. The 
defendants, in answer, admitted the above facts^but ’ 

that tlie plaintiff, who had purchased the julkur only, (or profits ‘ 
arising from the water, whether by fishing or btherwise), could 
have no right to any laud undfer such a purchase ghd that, what- 
ever land might be dry, by the failure or draimog of the water, 
belonged to them, as propr^ors and pofisos^ra of the 

banks and contiguous lands. The parties theri^foi-e wai"e at issue 
on this point, to wit, whether the purchaser of the julkur of a jkeel,, 
or lake, did or did not acquire a right, by virtue of his purchase,.. 
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1813. to lands, which were covered by the lake at the time of his making 
the purchase and bad since become dry. The Zillah Judge wa» 
Lukhee of opinion, that the purchase of the julkur of a jheel gave no 
Khft^itma covered, but merely implied, as deducible 

Beiboe, frf>ni its etymology, an exclusive right to all the profits and privi- 
All Asghur leges arising from the water, without any relation to the land. 
Abbas, aad Xhe claim of the plaintiff, therefore, under a purchase of such 
A^i iitteb proprietary right alotie was rejected and the suit dismissed. 

Not satisfied with this decision, Juggunauth appealed to the 
Calcutta Provincial Court. The Third Judge of that Court was 
of opinion, that the purchase of the julkur was, in fact, a purchase 
of the water, with all its advantages, -as it then stood; and as 
there could be no doubt, that while the water covered the land, 
, the bottom of the jheel was the property of the owner of the water, 
he argued, that, having once had exclusive right in the land, wlicn 
it formed the bottom of his jheel, this right could not be sh aken 
by the subsequent dereliction of the water ; as therefore, it was 
admitted, that the land in dispute had once been under water, be 
thought the plaintiff entitled to possession, and that the decree of 
the Ziliah Judge should be reversed. The opinion of the Senior 
Judge of the Provincial Court coincided with that of the Zillati 
Judge, whose decree was accordingly affirmed. After the demise 
of Juggunauth, his widow, on behalf of his son, a minor, petitioned 
for a special appeal to the Sudder Dewanny Adawlut, which was 
admitted, in consideration of the important nature of the case, as 
involvings geirerai question; but, on trial of the cause, the deci- 
sions of the Ziliah and Provincial Courts were affirmed by tbo 
Court (present H. Colgbrooke); and it was finally determined, 
that the purchase of a proprietary right to a julkur (including a 
right of fishery, and other profits arising from the use of the 
water,) conveys no property in the ground covered by the water, 
and is a different thing from the purchase of dkjheel^ which includes 
the land| as constituting a part of the jheeL 
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SHE^PP'RAM GHOSEi Appellvit, . 1813 . 

VBrtus . ‘ ■" — ■ 

DATARAM GHOSE, Respoadent. April i 3 tb. 

THTS wfiii an action originally brought by Dataram, in the a and b 
Z iliaH Cpurt of Bi&Crbhoom, (but removed to t^ Provincial Conn am bro* 
of Moorabedabadpby the operation of regulation I3p 1808 ,) for the ^bers. A 
recovery of t^^look Sacuta, containing forty-6ve mcuzas, the gross an*^^siat€*in 
produce of vrhich was estimated at rupees 19,001* It was set the name 
forth in the plaint, the contested lands had, in the Bengal of c his 
year 1208, been purchased by the plaintiff in dne lot^as sold by 
public auction at the Board of Revenue, for 13,500 rupees; 
that, not being inclined to have his own name appear ioiihe tran- ved, that A 
saction, he had made the purchase in the name of Bishonauth, his and Bhave 
nephew, son of his brother Sheeporara Gbose, the defendant; that 
he intended the estate solely for his own benefit, sp much so, 
having received the bill of sale and order for possession, he deputed the whole 
his own Uitib for the purpose of managing the lands, and badofthepur- 
regularly enjoyed the profits thereof, until the year 1215, B* 
when, by collusion of bis brother Sbeeaoram with the 
the rents and profits were withheld from him, and he was ultimately by a, who 
dispossessed. The defendant stated in reply, 4hat the lands had having 
been purchased on account of his son Bishonauth, on whose behalf 
be (the defendant) had superintended the mar\^mevit of them ; 
but that, at any rate, the exclusive right to the lands could not be tate for 
vested in the 'plain tiff ; they haying been purchased with the seven years 
joint property of three brothers, yiz the plaintiff, himself the 
defendant, and Doola Ram. In support of the second plea, U b 
petition, signed by the third brother (Doola Ram), was presented, enjoyed ^ 
claiming a share in the lands on ike grounds of hra joint property all the 
in the purchase money, and praying that a reservation of his right rc- 
might be inserted in the decree, ft appeared in evidence, that, 
for a period of seven years subsequent to tne purchase of the lands the pre- * 
the proHts were regularly transmitted to the residence of th«f plain- smuption is 
tiff, where he paid the revenue to the Collector, and, if the remit- 
lances were not sufficient, advanced the rest from his own property; 
that all references for the administration and management ofonhisown 
the estate were made to him, and all applications for sanctioning accouac, 
disbursements, or for granting remission of rent to the ryots, 
transmitted for his orders. Sheeooram, the defendant, sometimes 
acted as superintendent under the plaintiff, but never on his Decision 
own authority; much less had he the entire management on the in favour 
part of his son, as stated by the defendant. It appeared, also 
evidence, that the bi others had succeeded to no property on 
death of their father; that even the expences of his funeral were de- 
frayed by a loan, neither had they since acquired property by any 
joint transaction, and that the plaintiff was the only man of sub- 
stance in the family, owing to an official situation which he filled. 

The defendants had declared, that tlie joint funds of the family 
were lodged in the banking-house of one Jugomohun Seat, Whence, 
according to the acknowledgment of both parties, the purchase 
money of the lands had been drawn* But the books of that 



54 CASES IN THE SUDDER DEWANNY ADAWLUT. 


i8i3. banking-house were produced by the plaintiff, and it appeared, 

that the entries were solely in his name, and 'accorded with his 

rimsT**)*” of the manner arid time of making each payment. 

D;u«ram' There was nothing to justify a supposition that any account was 
Ghosf. thei*fS opened with a joint concern, or that the plaintiff represented 
his fanf)ily. Of this fact, had there been any prpof, the defendant 
would have, of cilEirse, adduced it; but he did not attempt to 
establish the assertion of the lands having been purchased with 
joint funds, or even of the existence of any joint funds in the 
family. Under these circumstances, the Provincial Court rejected 
both the pleas of the defendant, and considering it fully esta- 
blished, that the estate was purchased by Dataram, the plaintiff, 
for bis own benefit, and with his own money, passed a decree in 
his favour with costs, and declared the defendant further liable for 
the amount of the collections, from the day of dispossession ; the 
amount of which, the Judge was directed to ascertain, and cause 
to be delivered up to the plaintiff. 

Not satisfied with this decision, the defendant preferred an 
appeal to the Sudder Dewanny Adawlut. It was in this Court 
thought necessary to take the evidence of Jugomohun Seat, and 
the other partners in his mercantile house, with a view to place 
the matter of the joint concern beyond the possibility of doubt. 
The evidence of fheae persons confirming the statement of the 
respondent, respecting his sole property of the money paid for the 
estate, and the Court being of opinion, that the fact of the lands 
having been purchased in the name of the nephew of the 
respondent was not conclusive evidence of their having been 
' purchased on hiS account; the decree of the Provincial Court 
was afiSrmed with costs against the appellant. ( a) 

{a) rt was not a <}uestion before the Court, how far the purchase was reffiilar 
or othenvise, under the third clause of section 29, regulation 7 , 1799, whieli 
provides, that “ all purchases of land at the public sales are required to be 
Tuade in the names of the persons actually purchasiitf the same, without any 
fictitiotja substitution of the name of any other person whatever. It is declared, 
that any evasion of this rule will render the lands purchased in opposition to it 
liable to conbscation to Government, or to such other penalty as the Governor 
General in Council, on consideration of the circumstances of the -case, may 
think proper to impose.” But the discretion thus reserted to Governmenr, 
could not affect the rights of the parties in the cause before the Court, nor could 
the decision in this case bar the full exercise of the powers reserved to Govern- 
ment by the regulation. 
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RAMKAUNT DUTT and RADHAKAUNT DUT^, App^l^ts, i8i3. 

ver$us " 

GHOLAM NUBBY C Ho WDREE, Respondent. “ MayiOth. 

THIS was an action broug^ht by Ramkaunt Dutt and his Suit for 
brother, to recover possession of the share of a t^ook, in per^unnah adjust- 
]Wirzaiiu^ur, from which they h^dbeen dispossessed by ^bolam 
Niibby the zemindar. The yearly proceeds of the share claimed dependent 
were ebtlmated at 920 rupees. The plaintilTs stated, that their taloofc, 
father had obtained from the former zemindar a tushkheesee m 

talook oi' certain lands, in per^unnah Mirzanugur; that, on 
death, it devolved upon his four sons, who', for some time, jointly rates, 
held undisturbed possession; that in 1210, B. 8., the defendant Oetermin- 
attached the talook, and sent a suzawul to measure and reassess the 

it; the suzaioiil made the wiq/hssif collections in that year, and in 
the beginning of the following a further lease was offered to the ed with the 
plaintiffs, with an enhancement of rent to 1,246 rupees, 10 anas, rod in com- 
16 gundas, for their share ; that they refused the tender, conceiv-"'"" 
ing the demand excessive, and wereffnally ejected in consequence. 

This action was accordingly brought to recover possession, together to the 
with the mesne prolits of the period during which it had been rates of a 
withheld. The right of annual re-adjustment of rent, at the s®*!* 
pergunnah rate, was admitted by the plaintiffs to be a condition 
of the tushkhceseo tenure, but as their objection was to the amount and 
demanded, and the data on which it was calculated, the Court vtassalamee^ 
farther moved to fix the rates for which the plaintiffs were to J? 

liable in future. The facts stated in the plaint were admitted by ' 
the defendant, but he maintained, that the rent demanded had by re^ula- 
been fixed after a survey and careful ascertainment of what wasUooS, 
usual in the pergunnah, and tfiai the course he had ^opted 
fully justified by the terms of the plaintiff’s tenure. The point at 
issue in this case was, whether the rent demanded (1 ,246 rupees, deductions 
10 anas, 16 gundas),vwas in conformity with the pergunnah rate, in favour 
or in excess of it. The plaintiffs urged, that the measuring rod 
made use of by the defendant in bis survey was an unfair one, 
being too short, and yielding therefore too many cannees (a) to the 
area ; also, that the assumed rate, which was 9 rupees, 6 anas, per 
carmce, considerably exceeded that which was common. In order 
to determine these points, an aiimcen was deputed by the Zillah 
Judge, with orders to remeasure the whole, as well as to examine 
the mofussil papers of the parties, and what evidence he couhf 
procure on the spot, with a view to ascertain the nirkh^ or rate per 
cannee^ current in the pergunnah, in which the talook is situated. 

The report of thcawwecw stated, that altogether he found 18 drones, 
lOcanuees, ISgundahs and 3 cowries of land, in the talook claimed 
by ilie plaintiffs; of this quantity, 8 drones, 9 caunees, 13 gundahs, 

1 cowrie only, were fit for cultivation^ and liable to assess- 
ment. The rate per cannee. he reported to be 6 rupees, 4 anas 
yearly; so that the rent to which the talook was liable, would, 
under this calculation, appear to be 860 rupees, ff/atias, 5 gundahs. 

(a) ChittRpfontr land measure, 4 cowrie make 1 gundah, 20 gundas 1 cannee ^ 

16 cannevt t drone, * ^ 
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1813. *1*0 this assessment and to the aumeerCs report generally, three objec- 

■ tions were put in by the defendant; Ist, to the measuring rod, 
Sut**^**!?^ by which the survey was made» which was one of twenty cubits of 
Eadha” twenty inches, whereas the customary cubit he stated to be only 
haunt of about sixteen inches. This objection was however over-ruled, 

Dutt, V, as the avmeen, when he first prepared to make the survey, had 

Nub*b*” found a difficulty in determining the rod with which to make it, 
Cbowdrce. reported to the Judge this difficulty, transmitting a cubit 

measure of eighteen inches, which had been produced by the 
plaiiitifis, and which bore^the collector’s seal and signature : 

• twenty of these weie said to form the ml or measuring rod (of 

thirty English feet); also another measure called a sicundaree guz, 
which was produced by the defendant, who declared that nine and 
a quarter of this formed the nuf rn ordinary use. From evidence 
taken and transmitted by the at the same time, it would 

appear, that a sicundaree guz should properly measure two feet 
ten inches. The one produced by the plaintifis, was, however, defi- 
cient by four feet. The Judge, not being satisfied uith either of 
these rods, prepared one himself, which was that with which the 
survey had been made by the aumeen ; and to this, of course, he 
would receive no objection. The second plea was affinnst the rate 
per cannee^ reported by the aumeen^ which, instead of C rupees, 
4 anas, the defendant declared to be upwards of 9 rupees, 6 anas. 
This objection was however overruled, on the grounds, that the 
defendant, when requii^d by the aumeen to summon any of the 
neighbouring talookdars in support of his statement respecting the 
current rates, had refused to do so; while that reported was con- 
formable with the rates of several leases in the neighbourhood, the 
deeiis connected with which had been produced by t|^e plaintiffs; 
besides, that the rates of preceding years appeared to be confor- 
mable to it. The Judge also observed, that, in the papers of tw^o 
settlements of the lands in dispute, made in 1204 and 12 J I, which 
had been adduced by the defendant in suppmt of his statement of 
the rate, an extra charge for salameCy at the^jllhe of the Dussurah^ 
as well as some other charges, seemed to have been included ; 
these he thought Illegal charges of the description of abwahy or 
exactions in excess of engagement, forbidden, under the terms of 
the decennial settlement, to be levfed after the year 1 193. He there- 
fore fixed the rate according to the aumeen's statement, which was 
founded on the bundobustee papers 6f J 195, excluding the abwad, 
UChe third objection was general to the whole report, which the 
defendant alleged to have been partial to the plaintiffs and unfair 
towards himself. The objection was however over-ruled, as, fiom 
the public manner in which the survey and enquiries had been 
iiiade,aatj| the respectable signatures which appeared in attestation 
of the report, there was no room left lo doubt that it was perfectly 
fair and equitable. The Judge, therefore, on the ground of this 
report, passed a decisiorf in favpur of the plaintiffs, decreeimr pos- 
session tothem^and fixing the assessment in the present instance 
at 860 rupees, 6 anas, 5 gundas. The xemindar was, however, 
declared to possess his pdwei* of annual survey and asse.Nsment 
unimpaired. SO that he abided by the rate per cannee, fixed in this 
decree^ and the fiieasaring rod of twenty cubits of twenty inches^.. 
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A refund was also awarded to the platntiSs to the of 3S6 

rupees, 4 anas, 1 1 fj:undas, being an excess they af^pwed to have 
paid for one year beyond the above amount of rent. 

Not satisfied with this decree, Gholam Nobby, the defendant, 
preferred an appeal to the Provincial Court of Dacca, on the 
ground of objections to the aumeens report The Court of Appeal 
conceived the two points at issue would best be determined by 
calling upon the Collector to state the rate per cann^e, and by 
enquiring of the Board of llevenue by what description of mea- 
suiing rod the different estates in tb% neighbourhood were sur- 
veyed and assessed at the time of the decennial settlement. The 
Collector reported the nirhh of such of the lands in dispute as 
were situated near Chunder Kalah, to be 9 rupees, 6 anas, and tliose 
near Denea and BhcoanCepore, to be 7 rupees, 8 anas. This rate was 
taken from papers filed in the Collector's office in 1208, relating to 
forraersettlementsof the same lands. The Provincial Court there- 
idle judged it proper to allow the rate claimed by the appellant, or 
9 rupees, 6 anas for the whole talook. The Board of Revenue, in 
answer to a reference on the subject of the measuring rod, sent up a 
correspondence, shewing that the survey, upon which the decennial 
setilcment bad been made in that part of the country where the land 
ts situate, was with a rod of ten of the sicundaree guz^ each gaz 
being two feet eight and a half inches ; and that this was intended to 
be tlio same as that used by the zemindars to\^ds their talookdars* 
'rhe Provincial Court therefore rejected th^bd which had been 
arbitrarily imposed by the Zillah Judge, and fixed the standard at^ 
eighteen cubits of eighteen inches, conforming with that with 
which tlie settlement had been made by Government, Upon 
ihea-e grounds, that part of the decree of the Zillah Judge, which 
determined the present and laid down ^ rules for the future 

asM ssment, was amended; and the zemindar was declared at liberty 
to survey the lands at any time with a rod of eighteen cubits of 
eighteen inches, and to fix thejvmma at the rate? of 9 rupees, 6 anas 
f)i‘rcannc€f annually. p||^:the present, a4$o, the survey of the 
being considered as a fair one, the serishtadar was directed to 
calculate the difference between his assessment and what would 
have been yielded by a rod of eighteen cubits of eighteen inches, 
and a rate of 9 rupees, 6 anas pcrcannee; and the respondents 
were declared liable for the latter. 

Rainkauut and his brother being dissatisfied with this assess- 
ment, prosecuted a further appeal to the Sudder Adawlut, and 
rested the appeal on three grounds: 1st, that the rod ordered by 
tlu) Provincial Court was not that in ordinary use; 2nd, that the 
I ate per cannee was higher than the pergutinah rate; and 3d, that 
in the Provincial Court’s decree no deduction had been made 
from the quantity of land yielded by measurement, on account of 
jpebka (a) or mutlaii (b ), winch, by the custom of the country and 
the nature of the tus/iAAmee tenure, appellants were entitled to, free 
of assessment, viz. as jeebba, 4 cannees per drone ; and 3 cannees 

Jeehka is a portion of land, graoted as an allowance for tbe maintenance 
of a family. 

(fr) /VJM//nn it* a portion of land allotted by a zetuindar, as A remuneration, 
for briiidrtg waste Inmis into cultivation. 
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4 gundas, as muitan, WUli resppct to the firgt of^hese grounds, 
the Con its o (present H. Colebrooke and J. Fombellt*), were of 
opinion, that both the Zillah and Piovincial Court had made use 
M>t' rods arbitrarily imposed, while the parties could only be bound 
by that in ordinary use ; they therefore proceeded to enquire which 
rod was in most common use, and it appeared, that the witnessed 
before the atimeen and the Judge had agreed m declurinsi:, that 
they had known of nO other than one of twenty cubits, before the* 
lime of the decennial settlement; and though they varied in their 
account of the length of th^cubit, the greater and most respectable 
paitof them had declared in favour of that which had beer, pro- 
duced by the plaintiffs before the aumecn, which bore the seal of 
the Collector, and was of eighteen indies. 'Fhe Sadder Hewanny 
A cl awl ut therefore gave the preference to this, especially as the 
iicundart.e guz was admitted by the witnesses on the part of the 
resjifuident, not to have been used prior to the decennial settle- 
ment. With respect to the second ground of appeal, \iz. tlie rate 
per cannee, which the appellants declared to be but 5 rupees, 
4 anas, while the respondent maintained that it exceeded 9 rupees, 
6 anas; it appeared, that, in 1204, a settlement had been made fur 
these lands, in which the latter rate was acknowledged for a part 
of the lands, and 7 rupees, 8 anas for others, agreeably to the 
statement of the Collector ; according to the former of which, ilie 
rate had been a?sumfi^ by the Provincial Couit The appellants 
had indeed objected^Rhat ibe papers relating to that settlement 
were signed by an agent only on their part, and they i»>iiUained 
that he had exceeded his powers in so doing; but this was over- 
ruled, as ihe seUlement ill question had continued for four years; 
and the rent had been paid at the rate then entered in the knhoo* 
leeui^ until the expiration of its term. 'I’he Court were therefore 
of opinion, that the rate should be assumed at 9 rupees, 6 anas 
for part, and 7 rupees, 8 anas, for the remainder, in llie manner 
determined in the : previous settlement. But this ,suin included 
the Uiu;a6iund salamer, which the Judg^^d thought should be 
^deducted; the provisions of regulation 8, 1 793, having directed, 
that the whole should be consolidated in forming a permanent 
assessment, and the prohibition being held to apply to any future 
excess after such consolidation. W ith respect lo the third cround» 
viz. iheclami for a deduction for jeebka, Ike,, it was admitted by 
the respondent, that ihe appellants w^re entitled to it for some of 
their lands, but not for all. This was corroborated by the papers 
of an assessment which took place in 1 195, wherein the deduction 
was only made for a part of the lands. It appeared, liowever, 
that, in the assessment of 1204, the papers of which were exliibited 
by the respondent, and formed the basis of the rate now fixed, this 
dedocifon had been unconditionally made upon the whole of the 
lands. Th^ appellants were therefore copsidered to be entitled to 
the dednettons generally at the rate before allowed by the zemin- 
dar. The ^Court ‘accordingly decreed, that the survey should be 
made with a pf^O cubits of IS inches; and after deducting 4 
cannee)^ per drdnsf. as jeehha^ and 3 cannees, 4 gundas per drone^ 
from the remainderras muitan^ the quantity of land ascertained 
by the sum? assessed at the rate of 9 rupees, 6 if 
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In the neig^hbourhood of Chundra Kalah, and 7 rupees, 8 ff 
in Denea and Bhooaneepore. The«e lates in fott» con side r^-d “T “ 
inclusive of ahwab and salamee. For past yeats aist>, the assess* 0*^ 
mentuastobe calculated at the above rates; and respondent 
reqiiiTcd to refund all that he might have levied from the ryot$,k>iunt 
or otherwise obtained, eicceeding the amount yielded by this cal* tf. 
pulaiion. The Zdlah Judge was to see this part of the 
•acecuted, and each paity were to pay their own costs. Chowdfsst 

t 

Ill III mifa 


RANEE BHUDORUN, Appellant, 1813. 

VGTSttS 

HEMUNOFIUL SINGH, Respondent. May t5tli 

THIS was an action brought by Ranee Bhudorun, for the re- 
coveiy of 1 1,383 rupees, 5J anas, I ifunda, part of the proceeds of 
talook Hooroo, illegally withheld by Hemunchul Singh, during nial aettlc- 
ihe Fuslee years 1210, 1211 and 1212. It was stated hi the merit for 
pUint, that the talook of Rooroo was the hereditary property of 
Rajah Khooshai Sinsrh, the deceas^ed husband of plaintiff; ^hat, 
on default of other heirs, it had been possessed and managed by rjio, F. S. 
herself; that, previous to the year 1210, the talook lo question A stood 
was annexed to the lands of Kooinvur Chu^der Singly who held f«**wwd as 
seveial talooks under her; but, in that year, being 
from them by her oidor, a settlement was made for it with Govern* and tnter- * 
nient, in the name of defendant, at a jumma of 64,368 rupees, asing into 
fixed by the Collector. That the def§?id<mt» however, from the < 
time he hist obtained possession, began a senes of mismanage Govern'-' 
ments, injurious to the estate and prcjudical to her interests; andruent, b<‘ld 
that consequently, in 12 13, plaintiff caused the said settlement to possvssioa 
be annulled, and took talook again into her own hands; that 
the defendant having i(|>ropriated all the profits that had n^al 

fiom the estate during the period of his possession, she now^siied propiietor, 
to recover the amount of those profits so unduly appropriated. M»en ap- 
The ans\>er of defendant was, that, for the three years specified , and 

he had htdd the lands in his own right, as sole proprietor; 
the settlement with him was made by the Collecior in own name, as prints r«* 
w^onld appear by his kahooleut; aijd that he had the receipt of the cehod hy 
tuhiiceldar for the full amount of the jumma at which the talook 
was assessed; nor was he answerable to any one for any thiner^^^jj 
iiioie. The claim of right m his own pci son was founded on thebelmifia 
follow ino: circumstances: His grandfather and the husband ofumking 
plaintifi' wer^i full brothers; the estate belonged to the latter, 
however died childless, and of his six wives, two only Oufhved 
him. I be defendant alleged, that the eldest of these, Ranee Chun* and under 
der Buns, had taken him from his infancy+under her peculiar care, ^Kreeuirnt 
makiiiirhim her Gud'hee ATusAcex, nearly amountmg to an adop- ^ 
turn ; that, on her death, he succeeded to the lands by inheritance; g'loirontcr 
and that, wiien the uienniai settlement was made in 1"^10, the propitf^Oiry 
Collector being satisfied of his right, had made it with him? and as tights and 
propiietor had taken his kabookut without any resentation of 
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zeitiindaree Hghts to any one, but himself* He put it to the plaintiff 
httrt friiu- produce any deed by which it could be proved that he held the 
diil^i>tly otherwise than as zemindar, or was bound to share the pro- 

applied ceeds with any one, but Government/ The plaintiff in rejoinder 
tl«*m to asserted, that nothing similar to adoption had ever taken place 
hisown use. with the elder Ranee, nor had defendant any right of inheritance, 
mis"”d,'no Otherwise; that, in.f^ct, he was an only son and heir to 

written or estate of another branch of' the family, from which circum- 
Iwr spe stance, according to the, Hindoo law, he could not have been 

(raaeme'nt grand-nephew, he could have no claim 

hJtwven biheritance In his own person, when a wife was living; that, 
the parties accordingly, on the death of the elder Ranee, the whole property 
beiopf ad- of their husband had devolved upon plaintiff, the surviving wife 

undisturbed possession, 
until the triennial settlement of 1210, Plaintiff acknowledged 
that the settlement^then made with the Collector was in defen- 
dant’s name ; but roaintained, that this was by her directions, and 
therefore he was still to be considered as Subordinate and account- 
able to herself in the same manner as all her other managers with 
whom she had pursued the same course: she urged, that her 
exclusive zemindaree riglitsr were fully proved by the investigation 
which took place before the Collebtor, on the expiration, in 1213, 
1214, of the triennial settlement made with defendant, "when lier 
claim being corisidei;ed established, the ensuing settlement was 
made with herself, notwithstanding the opposition of defendant. 
The Judge called upon the Collector to report from the records 
of his office, upon the points at issue in this case, as far as con- 
nected with the two settlements. The Collector confirmed gene- 
rally the statement of plaintiff, respecting the previous settlemcnl 
in the name of Koonwur Chunder, as Well as with respect to the 
result of the investigation in 1213, 1^14; but with respect to the 
triennial settlement of 1210,7 1211, he reported this to have been 
made with defen<3ant, as the ostensible proprietor, with no reser- 
iratlon of rights to any one; whereas the settlement with Koonwur 
Churider usually contained a reservation, by the insertion of a 
clause implying, that he entered into them in behalf of the Ranee. 
To prove that such reservation was implied in the settlemf iit of 
1210, also, plaintiff produced a letter addressed by herself to 
^ Koonwur Chund Singh, directing this talook to be separated from 
the other lands held by him, and the settlement to be made on her 
account, in the name of the defendant. This letter further directed 
Koonwur Chund to be defendant’s surety : and it appeared, that 
he liecaine so in consequence of such direction. From this th® 
llanee argued, that whatever loss had occurred, would have fallea 
upon herself; whence it might be inferred, she intended to reserve 
to herself some share of the profits- Witnesses were also produced 
by plaintiff, who deposed, that they bad always understood the 
se^^ment of 1 2 1 0 to have been on the Ranee’s account, though 
irij^'fle^nd ant’s name. Defendant produced two witnesses in sup- 
port of his claim of inheritance by adoption, biit their evidence was 
Very inconclusive-^ The Zillah .ludtre considering that the zemin- 
daree rights of plaintiff, as inherited from her husband, were fully 
established^ and that, it was entirely through fraud that no teser- 



CASES IN THE SUDDER DEWANNY ADAWLTJt. 61 

vation was made of them at the time of the triennial settlement of 18i3. 

J210, was of opinion, that she was stiU entitled to the profits Of 

which she had been deprived ; and, as defendant Had taken no 
exception to the amount claimed, he passed a decree in plaintiff’s 
favour to that amount, with costs. ciiul Smgh. 

On appeal to the Provincial Court, it was determined, that, 
although the settlement, which Was exclusively. made with He- 
munchul Singh, might have been fraudulently obtained, it never- 
theless gave proprietary right for the time ; and it was the duty of 
the Ranee, if she wished to set it aside, to have brought an ac- 
tion for possession within the period of its duration, when, if she 
succeeded in establishing her zemindaree right in the Civil-Court, 
her name would have been ordered ta be substituted for that of 
Hemunchul; but that, while the settlement subsisted, (as it had 
never been set aside), the sole responsibility to Government, and 
consequently the sole right for the time being, would rest with 
the person with whom it was concluded. The Pi ovincial Court 
therefore, considering the zemindaree rights of the Ranee to have 
been suspended during the period of the triennial settlement con- 
cluded in 1210, rejected her claim to the profits. 

On a further appeal to the Sudder Dewanny Adawlut being 
preferred by the Ranee, it was. ultimately determined (present 
H. Colebrooke and J. Fombelle), that the settlement in the name 
of Hemunchul, though made without reservation, would not have 
set aside any engagement for the profits or otherwise, had such 
been proved asrainst him; but for this, a specific deed in writing, 
or other equally conclusive evidence, was necessary, which wsis 
no where given in evidence or pleaded by the Ranee; her claim, 
therefore, for a share in the proceeds, without such an engage- 
ment, was deemed inadmissible, and the decision of the Provincial 
Court was affirmed, with costs against the appellant. 
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181S. RAJAH GREESH CHUND ROY, Appellnnt, 

versvs 

May 26tb, OMESH CHUNDER ROY and Others (Heirs of MoHEsir 

ChundX Respondents. 

A, has an THIS was an action brou^rlit by Raj ih Mobesh Cbiind, tba^ 
nnfHiUy father of respondents, to recover the sum of 31,000 rupeeSt 
out ofVs annuity, due to him from the estate of ,Hajah Greesh 

esiau!' ia Chund, zemindar of Niiddea, It was set fonh in the plaint, that, 
n dispute 00 the death of Kishen Chund, tlie rommon aneestot of plaiutjtf 
respecting and defendant, the zemindaryof Nuddea was not divitled as pres- 
il cuters by the Hindoo law, but was settled on Sheo Chund, the 

into an eldest son, by bequest of his father ; and pecuniaiy provisions, pay- 
able out of the proceeds of the estate, vveie assigned as a inain- 
ment to tenance to the rest of the family; that this bequest was confirmed 
iliesanitf decree of the Courts, (vide page 2, vol. 1, of civil reports,) 
fcum aiinu- bi a suit preferred by a younger branch of tlie family, to set it 
Aliyas^' aside, and to obtain his legal share of the estate; that the deereo 
in.iy be this case, hoivever, provided for the regular payment of the 

court to annuities, and fixed their amount, and, amongst the rest, that of 
other an- the plaintiff Mohesh Chund. That, on the death of Sheo Chund, 
iiiiitriDts his son Eshor Chund took possession of the estate, and on the 
under sinii- pi^a, that from different causes it hadgieatly fallen in value, re- 
(bleed the amount of all the annuities payable out of it. and ten- 
engage-’ dered to each annuitant one-half of the amount of his original 
me nt held stipend, and to the plaintiff at the same rate;* that the other 
to he bind- parties immediately instituted suits in the Civil Court of the zillah, 
ftoin^he plaintiff was about to seek the same redress, when 

drtteof Eshor Chund entered into an engagement to abide, in his case, 

execution, by the decision which might be ultimately passetl in those suits 
but not to aijready instituted; promising, that “ if their annuities were again 
fi^ence to to be paid in full, that of Mohesh should likewise be 

previous SO paid; and if any reduction in theirs should be authorized, 
balances; that of bis, should be reduced in the same pioportioii that 
the en- the cases ahovemeutioned were decided in favour of tlie plaintiffs 
norcon-^ in each, and they recovered the arrears of tlieir respective annui- 
taining ties in full, from the time of reduction ; besides securing, by order 

anyrctro5-of Court, the payment of the old ride for the future; that 

pfictive there was consequently due to the plaintiff, in virtue of the 
j^ngagement entered into with him by the defendant, the 
sum of 3 1, 000 rupees, being the amotint of arrears trom the 
period of reduction. Eshor Chund having den ised since the 

X institution of the suit, was succeeded by his son Greesh Chund, 

who became the defendant in ,the suit. After denying iliat any 
agreement, qf the nature set forth by the plaintiff, had bt^en made 
by his father;. he entered into the same line of proof as had been 
attempted i|t ;the, suits, alleging, that the pensions and 

annuities had been fixed at a time when the estate paid upwards 
of ten lacks! of rupees revenue to Govei nment; but that now it had 
been so muefi iredticed in value by sales, public and private, as 
not to yield two lacks; that his father had tlierefore been com- 
pelled to reduce the rate of the annuities, with which the estate was 
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burthened ; and lastly, that the plaintifT had nevet objected to the 18i3, 
reduction, but had always expressed his readiness to relieve - — — 
the necessities of the zemindar to the utmost of hts power. TheHajah 
plaintiff produced the written engagement before alluded 
which his claim was founded, which document bore date 1 2th Phal* Roy,*t*. 
gooa 1204, and was couched in the following terms : ** I, EshoromeW 
Ciiund, declare, that my uncle ishan Chund has instituted aCbunder 
suit against me for the recovery 6f the full amount of^ his^^^y 
annuity, and that Mohesh Chund is on the same account about 
to institute another suit; that, should the amount, decreed to 
Ishan Chund by Mr, Redfearn be again directed to be paid in full 
to him on his present suit, I will also pay Mohesh lus annuity 
awarded to him by tliat decree, amounting to 6,000 rupees; that 
should any reduction of Ishan Chund’s annuity be authorized by 
the Court, in the suit now pending, 1 will pay Mohesh Chund an 
annuity equal to that which may be settled for Ishan Chund. 

The authenticity of the above engagement was clearly established. 

1'he plaintiff also filed the decree in whmh his own annuity was 
fixed at 6,000 rupees, as well as the decre*in one of the other suits, 
instituted by another annuitant, and alluded to in the written 
eniiajremcnt, in which decree, the annuity was raised Jto the original 
rate determined in the former decr^ee, and the arrears awarded 
since the date of the reduction- The Provincial Court considered 
the picas of the defendant to be wholly unavailing, as being incon- 
sistent with the terms of the engagement, the authenticity of which 
had been clearly proved ; and being of opinion, that thh plaintitT 
wiis entitled uniformly, to the rate fixed in the original decree, 
independently of the emragement, (which implied, that the same 
should be paid to the plaintiff*, as might be decreed to the other 
aiitiuitani's) passed a oecree in his favour for the amount claimed, 
with cost‘d; providing, at the same time* that, if defendant could 
produce leceipts. or other proof of the payment of a larger sum 
iliaii the plaintiff had credited in the account, the Ziltah Judge 
shouhi receive such proof, at the lime of executing tbe decree, and 
should deduct the excess thus proved fiom the amoiint awarded 
to file plaintiff. 

Not satisfied with this decision, Rajah Greesh Chund preferred 
an appeal to the Sadder Dewanny Adawlut (present J, Fonibelle 
and J. Stiiait), where the decree of the Provincial Court wjs 
amended to this effect ; namely, that the heirs of Mohesh Chund 
(he having in the mean time demised) should receive the arroars « 
due, on a calculation of the difference of rates between the ortscinal 
and tberedu(*e<i annuliics, from the date on which the engagement 
adduced by the plaintiff* was enteied into, up to the dare of 
Mohesh Ciiund’s death, but not for any antecedent period ; it 
appearing to the Court improper to award airears from the date of 
the reduction of the annuity, as the engagement, on which the 
claim rested, contained no provision for balances already due at 
the time of entering into it* 
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1813. GOURHISHWUR ACHARJEA, (adopted son of Gunga 

Dibeii Chowdraen, deceased,) Appellant, 

Way 29 til. versus 

SHEOO BUKHSH SING, Respondent. 


go^oTan*'* TFHS was an action brought by Sheoo Bukhsb for the recovery 
estate bor- b9o rupees, the amountf principal and interest, of a debt on 
rows bond. The plaint stated, that, in the year 1201, B,S.,conside- 
money for rable arrears being due to Government for an estate, called per- 
imVrof AJaf Sing, Kishen Kinkur Ameen, the manager of the 

anenrs of estate, borrowed from Sheoo Bukhsh, the plaintiff, the sum of 501 

revenue rupees, giving a bond for the amount, payable in one year, in the 

ihje lo name of his employer, Sham Kiswur, and iii that of Gunga Dibeh, 
a sharer in the estate. That the money was weighed by Sheoo 
iti{j a bend Clnirn, and paid into the hands of Sham Acharjea, nephew of 
iu the Sham Kishwur, who applied it to the liquidation of the arrears due 

name of to Government. Sham Kishwur having demised in the interim, 

|>'r:etor8 action was brought^against Kisiien Kinkur, Sham Acharjea 

one of * s^nd Sheoo Churn. Gunga Dibeh was not made a party to the 

whom oiiginal suit; the plaintiff having no evidence of her being con- 

cerned in the transaction, or of her having received any part of the 
ffole pos^ money. The plaintiff filed the bond on which his cKiim w.is 
sessimi at founded, and produced evidence in proof of its execution and of the 
the lime, payment of the money. The defendant, Kishen Kmkur, admitted 
deterniin- having borrowed the money, and, written the bond iu the names of 
the mana- Kishwur and Gunga Dibeh, (whose name was introduced, 

ger per- because she was a nominal proprietor, though Sliam Kishwur had 
ivonally the entire management,) but maintained that fie could not be 
ryspoiiaiblc lesponsible; the money having been applied to the liquidation of 
flmounTiB which bad accrued on the estate; and he having acted merely 

tin* first hi the capacity of an ag^nt for Sham^ ^ishwur, as was evident from 
instanre, the terms of the bond, which speeij^t that the sum was advanced 
wiibijirbi for the Government revenue, and^^^refore, must have been on 
account of the proprietors of the^state. The other defendants 
bfira of the denied, generally ail knowledge of the transaction. Under the. 
deceased acknowledgment of Kishen Kinkur, the Zillah Judge was of 
possessor opinion, that he Was answerable, in the first instance; but as it 
late'^on^* appeared from the statement of the plaintiff and the evidence of 
vvivoU !ic- witnesses adduced in support of it, that the defendant, Sham 
connt the ^ Acharjea, was a party in the transaction ; and as he had succeeded 
loan was \yy inheritance to a 1 ana, 6 guada, .1 cowry share of the estate, 
contractc . revenue of which the money was advanced, the Judge 

considered him liable for a proportion of the debt, and calculating 
the interest to the date of the decree, which raised the amount to 


873 rupees, 8 gundas; decreed 724 rupees, 8 anas, 6 gundas 
against Kishen Kinkur, and 148 rupees, 8 anas, 2 gundas against 
Sham Acharjea: against Shco Churn, who was no otherwise a 
party than from having weighed the money, the plaintiff’s claim 
was dismissed. Kishen Kinkur preferred an appeal from this 
decision to the Provincial Court, on the plea, that as he only 
acted as anagetit, he should not in equity be made responsible 
for a debt contracted in ^the course of his management, solely on 
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account and for the benefit of the owners of the laiid. The Pro- 
virjcial Court observing that thefe was no reiasoii to .dotthttiat 
Kishen Kunkur acted only as agent in the transaction," and 
the itioney was taken tip soldy for the payment of the Govern- 
inent revenue due on the estate (an act to’ which a manager was sheoo 
held fully competent), considered the estate itself, and conse- BukhsU 
quently the present holders of it, liable in the first instance. They 
therefore amended the decision of the Zillah Judge, by removing 
the responsibility from Kidien Kunkwr to the other sharers, Whe- 
ther parties m the transaction or not; The sum for which Kishen 
Kiinkur had been made liable was accordingly decreed against > 
Giinga Dibeh, Chiindun Rishwur, Brij Kishwur a\id Nubkishwur, 
who then appeared to hold the lands in joint property with Sham 
Aoharjea, in proportion to their respective shares. On the appli- 
cation of Guiiga Dibeh, for leave to prefer an appeal from this 
decision, she was first directed to apply to the Provincial Court 
for a review of their decree, and on the application being rejected, 
a special appeal was admitted by the Sudder Dewanny Adawlut; 

II not appearinsr that any of those against whom the decree was 
passed by the Provincial Court, had ever been beard in refutation 
of the claim. Gunga Dibeh having demised in this interval, ►her 
ado[>ted son Gour Kishwur Aclmrjeu appeared to prosecute the 
appeal, ft was contended on behalf of the appellant, that Gunga * 

Dibeli could not be liable for the share decreed against her, ns 
the debt had been contiaoled at a time when she had nothing to 
do with the estate, and was for the revenue of a year antecedent 
to her possession. With the view of ascertaining the truth of this 
plea, 11 leference was made to the Bofard of Revenue ; and from the 
answer it appeared, that at the date of the bond (January 1795,) 
the laiitis in question were entered in the name of Bishen Ram, 
deceased, father of Sham Kishwmr, who was in possession and 
answerable for the revenue. It appeared also, that about six 
months after the date of the bond, Gunga Dibeh had pre* 
senti'd a petition to the Collector, praying that another manager 
should be appointed, and that her lands should be separated from 
the rest of the estate; and that this was answered by a counter 
petition of Sham Kishwur, in which he maintained his sole undis- 
turbed possession and proprietary right, in consequence of which 
couiiterpetition Gunga Dibeh’s claim was rejected, and she was 
diroored to bring an action in the Civil Court. Under these cir- 
cuinstiiiices, and because Kisheu Kiinkur never declared himself 
the agent of any one, except of Sham Kishwur, the Court of Sud- 
dcr Dewanny Ailawlut (present H. T. Colebrooke and J, Stuart), 
were of opinion, that Sham Kishwur alone, if living, would be 
answerable for the amount of the debt, as being the only person 
in possession at the time it was contracted ; and that there were no 
gtounds for considering the amount a charge on the estate, for 
wliicli, whoever might come into possession would-be liable* 

1 he Court therefore reversed so much of the decUion of the Pro- 
vim ial Court as declared the shares liable in their respective 
proportions; and decreed the amount due* with costs, against 
Kishen Kuiikur, leaving him to recover from the heirs of Sham 
Kishwur. ♦ * ' ' 


VO I., u. 
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MUSSUMMAUT NUNDKOONWUR BEEBEE, (Pauper,) 

< ' ' Appellant, - 

VCTSUS 

RAM LOCHUN SING, BUD DUN CHUNG SING^ and 
Others^ Respondents. 

Lands THIS was an action brought by Mossummiut Nwndkoonwur, 

claimed as jq recover pos^sesston of 637 beegas, 6 biswas Qilahhiraj dewuttur 
uiidep^*^ land, from which she had been dispossessed by Ram Lochiin and 
title deeds Buddun Chung, the auction purchasers of kismut Amdoobee, in 
registered which the said land was situated. 'I’he produce for ten years ^ 
in the estimated At 652 rupees, 15 anas, 10 gundus, and 

dw/YwT but also claimed to the amount ^of 9,919 rupees, 

differing I ana, 15 gundas, being the sum alleged to have been received 
from the by the defendants from the lands, during the period of dispos- 
that office ^^^^s**^*^* * plaintiff stated herself to be the wife of Rajah 

with res- * Soondur ■ Nerayon, who held the lands in dispute under a title of 
peettothe lakkiraj dewnttur, of which the original grants were not foith- 
l.indsspe- coming, but there wete three writings of Mr. Dynely, superin- 
ihe^back of of the 6azee zumeen dufter^ confirming the title of 

the title Soondur Nerayon, and bearingdate, two of them the 10th of Janu- 
deeds, held ary 1785, and the other the 5th of November of the same year, 
tobea v«nd They were founded; as appeared by their tenor, on mofussil soorut 
crauUriun attested and authenticated, shewing the hereditary 

assessment, fi^ht and possession of Soondur Nerayon and his ancestors, for 
so far only, several generations. 1‘hese title deeds which the plaintiff pleaded 
as the title be of cijttal validity with an actual st^wnwd, weie registered 

mponT*^* tinder regulation 19, 1793, inr the years 1796 and 1797, and 
Willi the were duly numbered andsigned by the Collector. At the back of 
records of each was a list of the villages, the iiitle to which it conveyed. 
the baz€€ Soonduf - Nerayon made Over the lands he held under these deeds 
^ mother, Roy Koonwar Beebee, who transferred them by 
gift to the plaintiff', a short time before her death. The deeds of 
gift wer^ .^exhibited amongst Ibe.other papers,- and not questiorled 
by the defendants. Soondur Nerayon, the original holder, was also 
proprietor- of the zeroindaree Kasheejoia, whiob paid a revenue 
to Gavefoment. In tbe^ye^r 1796, he fell into anears, and 
kismut Amdoobee of this estate, being sold in satisfaction of 
them,, was purchased by Ratnlochun and Buddun Chung the 
defendants^ on the 3d of September following. Tt> this kismut 
much of the lakhiraj land was attached, lire defendants were 
at oncei pot in possession of the whole of the lands paying 
revenue; but further claimed what the plaintiff was holding as 
lakkirqfi In 1206 Umk^ (about 1798,) they got possession of 
the lands^ and this action was brought by the plaintiff to recover 
tbem^ The defendants maintained in their answer, that the 
plaintiff sttH held all the dtnmttur lands to which she was entitled, 
and tbat .what they l ad taken possession bf were ^a/^oozaree, 
alien|^ from 4he semindare and consequently included in 
iI>|||P^rchg^V^ that the plaintiff had orgiualiy a 

lb lands under different Suunieds and title 

d^s; but sYnaintaified, that the detail of the lands, as entered in 
those prod uepd^ was fabricated, and did not correspond with the 


1813. 


' ilune 2l8t. 
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entries in tbe batee mmeen dufiur ; that these deeds mnst tUeref<»re 4813, 

have been falsified, and ought uot to be admitted, in .ptoof of this 

assertion, the defendants produced copies of the records nf the 
office above alluded to* in vvhicb theentiies undei^ the head of each Kundkoon^ 
of the title deeds as distinguished by its number, did by no uieans wurBeebee, 
correspond with tbe detail at the back of those deeds. They also 
produced the mofassil mouza^'mree account of years, with a 
view to show that much of the lands claimed by the plaintiff hati^lunCbund 
paid a revenue for those years i and had not been uniformly held Slogan 
as lakkiraj. The defendants further set up a claim to resume <>thers. 
the lands, even though they might be held as lakkiraj^ under 
their general zemindatee rights, on the ground of the insuffici- 
ency of the title deeds exhibited by tbe plaintiff. This plea w.is 
however over-ruled, as the lan<ls were of an extent exceeding 
one hundred beegahs, and therefore by the regulations, the right 
of resumption, if the title were invalid, would rest with Govern- 
ment alone. The Judge of the Zillah Court observer^ that the 
r<^*rtificates of the superintendent of the hazee ztimeen dufter 
boie on the face of them evident marks of authenticity, having 
his confirmation and signature at length, and also the certificate 
and sigiiatuie of the Collector who registered them, he accordingly 
admitted tiieir v^ilidity in Mo*, and although the details at rhe 
hack of them did not exactly correspond with the copies of the 
records of the huzeezumeen produced by tbe defendants, 

he remarked, that there was no seeairity that these copies might 
not have been fahified, especially as they did not appear to have 
be<m veiy clearly drawn out; nor were the records themselvps 
vti v regularly or oorrectlv kept. The statements in the plaintiff's 
deeds on the contrary did not exhibit the slightest erasure, or 
alteration ; nor was there theleasi reason to think they could have 
bteii written at a different period from that alleged, as they bore 
the signature of the Dewan and Omla of tbe superintiendent of 
rhe time, and were on the same paper with the deeds themselves 
On the above gioumls, the Ziltah Judge thought the plaintiff en- 
titled to posscKSion of all the lands mentioned in the statements, 
at tlie back of Mr. Oynely's certificates, tha,t had not been since 
resumed bv Governmtnt, and that the defendants could have no 
claim to such lands. With respect also to the claim fbr damages 
for what had been received by the defendants during the period 
of dispossession, the Judge thought the plaintiff entitled to recover 
the amount claimed, which seemed very equitably catoulated. 

He therefore passed a decree in favour of the plaintiff, with full 
costs against defendant Ram Lochun Singh, and Buddnn Chung 
Singh, pieferred an appeal from this decision to the Calcutta Pro- 
vincial Court, where a difference of opinion arose beween the two 
.fudged who sat upon the case, The Officiating^ Second Judge con- 
cuired with the Zillah Judge in giving every credit to the title 
deeds piodKiced by Mussummaut Nund Koonwur, and conceived it 
pioved from the^u, that tbe lands in dispute had been Mhiraj 
from a period antecedent to tbe decennial saUlefietit, whence 
there was no reason to believe they couW have^* been included . 
in the purchase of the appellants; ^ aspPCfoUy aS' the tothundee 
of the sale did not appear to contain any of the Hems detailed in 
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181S. them. AIthoug:h therefore the title to the lakhiraj tenure might not 
bi‘ perfect, still, as the lands held under it exceeded one hundred 
manr'*”" hccgahs, and the plaintifFhad been in possession before the decennial 
IN’ ujidkoon- s<^tt!einent, the Second Judge conceived that the right of resumption 
wiirB^ebets would rest with CovernmOiU alone; and that the appellants could 
V. Riim have no right to interfere, much less to dispossess the respondent 
Bud their own authority. He thought therefore, that the decree of 
du'rf Chung the Zillah Judge should be confirmed, as far as it restored posses- 
sing and " sion to respondent ; but with respect to the claim for damages, the 
others. Second Judge remarked, that they were estimated entirely accor- 
ding to the calculation of the plaintiff, and that no evidence, or 
other proof had been adduced in support of her statement. He 
was consequently of opinion, that, as this claim involved a diflerent 
point, a separate action should have been brought for it; and that, 
even in the present Stage of the business this should be directed. 
The Senior Judge of the Provincial Court was of opinion, that 
the deerCe of the Zdlah Judge should be reversed. The title deeds 
of the respondents he conceived to be of very questionalile validity, 
from the circumstance of the great variations which in many 
instnnccs appeared between the details of the lands at the back 
of those deeds, and the entries in the records of the bazee zumecii 
duftiir. He remarked, that the copies of these records, which 
the Zillah Judge had been disposed to reject, were authenticated 
w ith the signature of the present .SecrcUiy to the Board of Reve- 
nue, and could not therefore be doubted ; but that the signatures 
on the certificates were of a long time back, and might have been 
foni'ed or collusively obUuticd. He remarked also, that the 7«07/- 
zawQVPii account of the jumna of Amdoobee for two years (P201 
and 1202, Uinler), filed by the defendants, conformed in some 
respects, and paiticiilarly in the amount of the jumma, with the 
lotfmndee account prepared on the occasion of tlie sale of the 
Zfmmdnrcr ; and in this account several of the lands, stated in 
the certificates to have been gi anted as lahkiraj^ were entered as 
assessed witli a ]umma \ this he thought afforded a further reason 
for the reject ion of those documents. Under these circumstances, 
the Senior Judge thought the appellants entitled to possession of 
the contested lands, as a part of their purchase; and that the 
di.spossession was legal on their part, under section 10, regulation 
10, 1793^ Accordin-j; to a pr(ni>ion in the legulations then in 
force, which gave the Senior Judge of the Provincial Court a 
casting voice, in cases open to a further appeal to the Sudder 
Dewanny Adawlut, a decree was given by the Provincial Couitin 
conformity with the opinion of the Senior Judge. '1 he respondent, 
Niind Koonwur, preferred an appeal from this decision to the 
Sudder Dewanny Adawlut, where it being thouglu necessary that 
tlie authenticity of the copies of the record.s of the bazee zumeen 
dvftur fthoiild.be placed beyond a doubt, the originals were sent 
for from the Board of Revenue. On comparison, the co|iies proved 
to be perfectly correct. In comparing also the^^entries in these 
records with the deeds themselves, according to their numbers, 
there could be no doubt of the authenticity of tlie body of them. 
But considerable variations appeared in the details of the lands 
ciidursed on the deedS; and in those statements entered in the 
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records. The cause of this it was impossible to trao*»» hut in cle- 1813. 

termining the extent and' situation of the land hciu ^nder a title 

admitted to be good, it was necessary to abide by one or the other 
statement; and the preference of authenticity was of course given 
to the official records. In this view of the case, it was determmed, wurBeebce, 
that the purchase of the respondents gave them no right over anyi^. Ram 
of the lands held Free of assessment by the appellant, if entered in 
the record of ih^hazee zumeen duftur \ and that the appellant 
was entitled to recover any of such lands from which she might Sjng and ^ 
have been dispossessed by the respondents. The decree of the others. 
Provincial Court was therefore thus amended (present H, Cole- 
brooke and J. Fombelle): possession was decreed to the appellant 
of ail lands included in her title deeds, as far as entered in the 
records of the 6azee zumeen dn/tur, and it was declared, that 
whatever might not have been so entered, must be presumed to 
have been subsequently alienated from the zumeendaree : and is 
therefore resuinable by the purchasers of the zumeendaree title, 
under the provisions of section 10, regulation 19, 1793. To render 
the decree more specific, a list (drawn up from a comparison of the 
deeds with the records) of all the lands to which the appellant 
would be entitled under the above provisions, was added to it, and 
it was declared that she could have no claim upon any others. By 
this list it appeared that instead of 1,766 beegas, 5 biswas to wbicfi 
tlie appellant laid claim under her three title deeds, she was only 
entitled to 887 beegas, 10 biswas. This land was however decreed 
to be her right, whether she had ever been dispossessed from it by 
tiic lespondents Od* not. It was further provided that each party 
should pay their own costs in all three Courts. 


FRANCIS lU^USE, Appellant, i9i3. 

versus , 

ALEXANDER HAIG a ml Others, Respondents. Jnnc2CtIi. 

THIS was an action brought by Alexander Haig and others, A, an itub- 
(indjgo planters) to lecover damages from Francis Rouse, also 8'^' 
riu indigo planter, for having forcibly cut and taken away 
}»Iant fioin the lands of seveial ryots, who hud received advances cljiiivaturs, 
from the plaintiffs, and entered into engagements to deliver the on 
whole produce of their lands to the plaintiirs factory, 
damages were laid at 4,f)So riqiees, being the average value 
the quantity of indigo which might be yielded by 294beega,hs, 10 tbe? 
biswas of land alleged to have been stripped: The defendant plHnt pro- 
to(}k no exception to the facts as stated in the plaint, and admitted Rf 

the accuracy of the valuation of the indigo; but pleaded? that the 
ryots whose crops he bad seized, bad received advances bom f,ei 7 ,esthe 
himself; and that the seizure was made in satisfacrion of the crops of 
engagements which they had entered into .with Ixitn ; that 
quently the ryots alone could question the legality of the. 
and that he was on no aceounl responsible for it to the plaintifl's. sued in* 
This demurrer was over-ruled by the Zill^ih Judge, who was offur da- 
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1813. jD|>ioioB thftt the plaintiffs, being the persons chiefly interested, 

were entitle^ to sue for indemnification for Joss actually sustained. 

mAges. With a view to ascertain from whom the ryots had received ad- 

crUhaTThe what ^ods (which could only be determined by 

action enquiry on the spot), the Zillah Judge deputed an aumeen to enquire 
brought by |ntQ those circumstances, and to ascertain the average produce of 
b' io”re*^ description of land, and the other points fdrming the basis of 
cover plaintiffs calculation of the damages. The report of the anmeen 

lunges will stated that the plaintiffs bed produced before him their accounts 
not lie; and the register of those to whom they had given advances, as 

fhftt A, also the engagements of the ryots: from which Jt, appeared that 

tiie^cnulva- received large advances from the plaintiffs. That he 
tors for measured the lands alleged to have been stripped, and found that 
breach of they even exceeded the statement made of them in the plaint, 

produce per heegah; being frequently forty or 
lut thc” fifty bundles, whereas the plaintiff had estimated it at but thirty, 
rnltivafora That he took the evidence advanced by the plaintiffs to prove 
have their that the plant was forcibly cut by the defendant’s people, which 
a *aiQsfB considered as satisfactorily established ; and lastly, that 

® * he called upon the defendant to produce his papers, in proof of 

the ryots having taken advances fiom him, but after repeated calls 
none were produced. The Zillah Judge considering the plaintiffs 
case.to be made out from the report of the aumeeuy called upon 
the defendant to prove that advances had been made by him. 
The defendant however rested his case solely on the demurrer 
regarding the plaintiffs right of action. The Judge, in decreeing 
the damages, estimated them according to the mmeenz report, 
which made them somewhat above the rate at which the plaintiffs 
had. calculated! them. But he made a deduction of 60 rupees a 
maund from. the price of the indigo the land might have yielded, 
on account^qf the expences of manufacture, and awarded damages 
to th^ ainoont of 3,019 rupees, 4 anas, 10 gundas. 

An appeal being preferred to the Provincial Court by Mr. Rouse, 
the Second Judge was of opinion that the action of the plaintiffs 
would Jlie against the ryots, in case they had failed in the perform- 
ance of the conditions on which they had received advances ; but 
that the ryots are proprietors of the crops while on the ground, and 
they only could complain against any illegal seizure; as being 
the immediate sufferers. He therefore thought that the plaintiffs 
should be directed to bring their action against the ryots, under 
the engagements they had taken at the time of making the ad- 
vances, and that the ryots should be left at liberty to sue for the 
^ damages they might have sustained in consequence of the defen- 
danfa seizure, but^hat the present action ought to be dismissed. 
The Senior Juffjge was of a contrary opinion, and agreed with the 
Zillah Judge in tHinlung, that as the plaintiffs were the sufferers 
by the act of th^ defendant, they had a good claim for damages. 
His qpinioh, thewfore being in concurrence wUh the Zillah decree, 

It was affirmed with costs. On a further appeal by Mr. Rouse to 
|l)e Suddqr Dewanhy Ad^wint^ it appeared that the engagements 
entered into by f yots were to this effect, that they would 
deliver the whole ^ud if from inattention, or any other 

cause, the full j^dqpqe should be deficient, they should be liable 
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for damages, to l)e 'calculated according to the vaTne of inffigo 1^13* 

yielded by the best description of land.*^ Tlie Court (present J. 

jpombelle and J. Stuart) in consideration of the nature and 
of the engagement, determined that the liiaintiffs had rto imme- 
diate interest,* Avhich could entitle them to damaged against a Haig and 
third person for forcible seizure of the indigo plaht; that they others, 
ought to have come upon the ryots who had entored into this 
engagenKint; and that none but the rVOts themselveg had any 
right to sue the defendant. The Court therefore were of opinion 
that the present suit ought to have been dismissed, and accor- 
dingly reversed the decision of the inferior Courts. Both parties 
were however directed to pay their own costs. 


MAHARAJA BISHENATII ROY, Appellant, 

versus 

KUKEEM-OOLLAH CHOWDHRY and MOONSHEE 
IN A YU r OOLLAH, Respondents. 


laia. 
July 2i8t» 


THIS was an action brought by Bishenath Roy, in the Zi 1 1 ah A purchase# 
Court of llajeshahye, on the 19th of December 1806, (and 
wards removed under the provisions of regulation 13, 1808, into the wyr# 
Provincial Court of Moorshedabad), to recover from Kffreem-oollah set up to 
Chowdhry and Moonshee Inayut-oollah, possesslicut of a village auction for 
called Beree Chupla, the annual produce of which was estimated 
at 5,001 rupees. It was set forth in die p4aint, that^ at the sale {,y e^ploy- 
of certain parts of the zemindafee of the plaintiff, on the 17th of iog a de* 
Cheyt 1206, B, S., corresponding with the 18 ih of March 1800 , m 

A. D, in satisfaction of arrears of public revenue, the plaintiffhim- 
self purchased the village in dispute, for the sum of 6,Q$0 ydpees, This de- 
in the name and by the agency of his conddential servant Jugge- pendant by 
nath Roy, whom he furnished with funda for the purpose.; , Uiat, 
the name of this person was registered in the Collector’s office as 
the real purchaser, but that he executed an ihratnameh or ac- them to B, 
kiiowlodgment in writing, purporting, that the purchase was made by a deed 
solely for and on behalf of the plaintiff; that neither he nor his hye Ul^ 
heirs possessed any right or title to the same, and binding hiinself ^ 
to perform no act relative thereto, without the concur»ence and and coildi- 
appVoval of the plaintiff; that, in the year 1208, the plaintiff had tionnJ sale, 
occasion, to repair on business to Calcutta, and during his absence sdle 
the defendant Kureem-oollali Chowdhry, by the connivance of thegj|^ut“® A * 
other defendant, Moonshee Inayut-oollah, an officer under the Aftenvards 
Collector, procured the registry of his own native in place of thathnn^rsa 
of Juggenath Roy, by which means he unlawfully obtained, and 
had since continued in possession of the villagHii, for the recovery 
of winch tlie present action was brought ThV defendant Kureem-pi<;a*that 
oollali Chowdhry denied the purchase of the village by tbe plaintiff, B bad 
and contended that it was purchased at auction by Juggenath****'’^ 
Roy for himself; that Juggenath being uiiable tapay the amount 
of die purchase money, executed to two persons, named Hurectbe mori- 
Vershad Besee and Bulfaiii Besee, deeds of bye^hil^wu/d or mortTg»s*i 
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gage and conditional sale (redeemable^ within eight clays) of the 
village ill dispute, for a loan of 3,800 rupees ; that, with this sum, 
ho paid the amount of the purchase money, and afterwaids re- 
deeiufcd the deeds executed to the two persons abovemeutioned, 
by borrowing from Radhakislien Ghose the sum of 6’, 500 rupees, 
for winch he inoitgaged the said village, with a condition of even- 
tual sale; that, before the expiration of tlie stipulated period, he 
again executed deeds of hye-bil-wvfa on this village to the defen- 
daiH Kureeni-oollah Chowdhry, for the snrn of 7,421 rupees, and 
discharged his debt to Eadha Ivisheii Ghose; that the period 
spc(*ified in these deeds having expired without the mortgage 
beiui:^ ledeemed, the sale in consequence became absolute, wheie- 
upon he foeferred an application to the Collector, from whom he 
obtained an order for possession, and for the substitution of his 
name in the office in lieu of that of Juggenath Koy. I'he other 
defeiulaut, Moonshee Inayut-oollah, merely denied the allegation 


fhom, oven of liis connivance. The Provincial Court of Moorshedabad con- 


.ubintiirif? plaintiff had frilled in proving his purchase, and 

^^hserved, that, it was extremely improbable he should, from his 
1o'*oil own funds have purchased the village in dispute, for the alleged 
iisiinons }»iice, when it was obvious, tba^ he might have prevented ihe sale 
jijtiMest, of [j|si lands, by discharging the arrears due on account of them ; 

doubts existed of the authenticity of the ikrarnumeh stated 
judjie it by the plaintiff to have been executed to him by Juggenaih Hoy, 
iiec<*ssnry from iis not having been written on stampi paper, or attested by 
to ii»vv>ti- iij£. signatures of any respectable witnesses ; that, admitting the 
aulhentioity of that document, the action of the plaintiff (under 
allci;arion, ^he condition therein ^,speciHed) might have been maintained 
;i»ui re- against Juggenath Hoy, if it were proved that he sol<l the village. 
jiTtoil the dispute without the concurrence of the plaintiff, but not against 
c aim ot A. purchaser from him ; that the plaintiff never urged his claim 
duringthe lifetime of Juggenath Roy, but had now instituted a 
suit after a lapse of a period of four years since the decease of that 
jierson ; that a proclamation had on the 10th of April 1800, been 
issued by tlie Collectorof the district, requiring all holders of lands 
in fictitious names, to attend witliin three months and register tlieir 
leal names in his office; but that neither the plaintiff himself, nor 
liny one on his behalf, had appeared; that the execution of the 
niortgasre and conditional sale of the village in dispute by Jugge- 
Hath Roy to the defendant Kureem-oollah Chowdhry, was proved 
by the authenticated copies of the deeds duly registered at the 
time of the contract, and produced in evidence by the defendant, 
and that the defend’d nt’s title to possession was also proved by a 
piirtvanna dated 6th of July 1801, bearing the official signature of 
ihe Collector of the district, apprizing llie ryots, of the village Hcrce 
Chupla having beconie the property of the defendant Kurcern- 
oollah Chowdhry, and empowering him to collect tlic* rents of the 
same. Ou these grounds the Provincial (>ourt dismissed tiic 
claim of the plaintiff with costs. On appeal by the plaintiff from 
the above decision to the Suddor Dmvaiiny Adrjwluf, he addm ed 
♦evidence to prove his purchase at auction, and in the course of rhe 
trial, admiltvd that the deeds of moil gage and condiiioiuil sale 
granted by Juggenath Hoy, on the village in UUputc, for the sum 
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of7,4‘21 rupees to the defendants in the name of Kuroc^m-oollali 1813. 

Chowdhry, were executed wuh his concurrence, but pleaded^ that 7 “ 

the defendants had, in violation of the regulations, deducted 
advance from that sum usurious interest to the amount of 900 
rupees. The Court (present J. Fombelle and .J. Stuart) on consi- Kurcciu- 
deration of the evidence brought torward in the case by theoolUU 
appellant, determined, that he had proved his purchase (at * 

auciion) of the disputed village, but held, that his title 
founded on a direct violation of the regulations, could not be oollah. " 
supported. The fourth clause of section 29. regulation 7, 1799, 
prohibits defaulting landholders, whose lands may be Sold by 
public sale for the discharge of arrears of revenue, from becoming 
the purchasers, directly or indirectly, of their own lands so dis- 
posed of, under penally of forfeiture to Government. The Court 
ol)served, that had the possession of respondents been fraudulent, 
the estate would have been liable to forfeiture to Government, 
who riiit^ht perhaps, on a consideration of any circumstances in 
favour of the appellant, have been disposed to restore it to him. 

It had therefoie been deemed ])ioj)er to make the respondent 
shew his title, in support of which he had bye-bil-wnfa 

sale fiom the agent of the appellant. Such sale was admitted by 
the appellant, but he pleaded that usurious interest, in opposition 
to the regulations, had been taken in advance at the time ojf^ihe 
sale. On this plea of the appellant, the Court did not consider 
it necessary to institute an enquiry, which had for its object the 
exposure ot a d(3fect in the title of the respondent, that would not 
be available to the uppellanl, although it might render the estate 
liable to forfeiture, more especially as, after deducting the amount 
of the alleged usurious interest, the appellant would be found to 
have received more than he himself paid for the contested village. 

'Ihe decree of the Provincial Court was therefore affirmed by the 
Sudder Dewanny Adawiut> and tfie appeal dismissed with coshi« 


VOL. ti, 


L 



74 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


1813. SHAM SINGH, Appellant, 

versus 

J..ly 28 tb, MUSSUMMAUT UMKAOTEE (on the part of Kalee Sou 
SiNGii» a minor), Respondent. 

By tbe TH IS was an action brought by Sham Singh in the Zillah Court of 
hlv^as*^ nr ^ August 1804, or the ‘28th Sawu7i 1213, 

to recover from Mussuminaut Umraolee possession of a 
Miiliila share of the talook of Bikrampore Chukrarny; of a pergun- 

(Tirhoot), nalr called Chye, and of the moiiza of Jypoor Chohur, the annual 
a faiber jumma of which was stated at 6,464 rupees. It was set forth in 
Hv*a”/the ^ plaint, that an anceslrel estate, comprising the talook of 
wholi* an- Bikrampoor Chukraniy and tbe pergnnnah of Chye, had descend- 
fi'^trel lira- ed by inheritance from Hurhur Singh to his two sons Jngr.ij 
perry to Singh the father, and Udbhoot Singh the uncle of the plaintiff'; 
ibc cxclli- b^<^bhoot Singh being the elder of the two, his name was 

si.Jiiofhis aci’orrling to custom registered in the office of the Collector, but, 
otlicr sons, (hat they transacted their affairs together, and jointly shared the 
profits of the estate: That Jograj Singh, having died in the year 
1192 Fuslee^ the plaintiff succeeded in right of his father, to 
partnership with his uncle Udbhoot Singh; that, during their 
partnerslup, his uncle purchased with tbe profits of the ancestrel 
estate on their joint account, but in his own name, the rnouza of 
Jyfioor Chohur ami another tillage; that, in the yeur I’MO his 
uncle died, leaving his wddow Umraotee and two sons, Kalee Sur 
Singh, and Zalim Singh; that, iu the same year, a pioclaination 
was issued by the Collector of the Zillah of Tirhoot, (in whioli 
district the estate was then situated, but from which it had been 
subsequently separated and annexed to that of Bhagiilpore), leqnii - 
ingthe attendance of any heir tff the late Udbhoot Singh, for tlie 
purpose of foiming the settlement for the land revenue due on the 
estate; that, at this time, the plaintiff was precluded by seveie 
illness from hearing of this proclamation ; that the defendanl 
IVlussiimmaut Umraotee appeared as heir to Udbhoot Singh, and 
having procured the settlement of the whole estate to be concluded 
in her own name, took possession of the same, and wrongfully 
withheld from him the half share, which he now sued to recover. 
The defendant Mussuminaut Umraotee denied in general terms the 
truth of the plaintiff's statement, and alleged, that, Hurhur Singh, 
had a short time before his death, in the year 1182 Fuslee^ made a 
gift of the whole of the estate to his eldest son Udbhoot Singh, 
iier late husband, with a stipulation of a pecuniary provision for 
the younger son Jograj Singh, the father of the plaintiff; that iu 
the following year Udbhoot Singh took possession of the estate, 
which be continued to enjoy as sole proprietor until the year 1210, 
the date of his decease, previous to which he bequeathed the estate 
to his eldest son Kalee Sur Singh, a minor, and provided for the 
management of ft by tbe defendant, during the period of his 
minority; that, the plaintiff's father had never enjoyed any share 
of the estate, in partnership with her late husband ; and that the 
plaintiff had consequently no right to the portion which he claimed. 
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The pundit of the Zillah Court, + to whom the Jud^e made a refer- 1813. 

ence on the subject of the validity of the gjift, aib^^ed by the 

d(*fendant to have been made by Hurhur Singh, in favour of her^!‘®*” 
deceased husband, declared the gift by a father of the whole of an 
ancestrel immovable estate to one of his sons, to the exclusion of maut Urn- 
another (where that ojther was not necessarily disqualified from raoiee. 
participation, on account of some defect, natural or incurred), to 
be illegal ; and stated, that sons were entitled to equal participation 
in an ancestrel estate. On the ground of this opinion, and of the 
evidence adduced by the plaintiff, which proved the purchase of 
Jypoor Chohur and the other village by Udbhoot Singh, on their 
joint account, possession of the, half share claimed by the plaintiff 
V as decreed to him in the Zillah Court. On appeal by the 
dcfiMidant from the above decision to the Provincial Court of 
Moorshedabad, that Court having received an opinion from their 
pundit, declaring the gift whereby Hurhur Singh was stated to have 
conferred the whole of his ancestrel immovable estate on his eldest 
son Udbhoot Singh to be valid, a judgment was passed, reversincr 
the decree of the Zillah Judge, and adjudging the plaintiff entitled 
to maintenance only from the defendant. On a further appeal- 
being preferred to the Suddei* Dewanny Adawlut by Sham Singh, 
it apjiearing that the estate, to the half of which the appellant 
laid claim, hud been generally considered as situated in the pro- 
vince of Miihila, and the parties themselves having, in anawerto a 
question put by the ('ourt, admitted that their religious ceremonies 
cuunected with funeral and marriage, and other ob5;ervances, were 
g()\eriied by the Mithila skastetf the opinions of the law officers 
of this Court, of the Provincial Court of Patna, and of the Zillah 
Court of 'I'irboot, were required as to the legality or otherwise 
(:urordin<r to the Miihila shaster) of the alleged gift by Hurhur 
Sink'll of the w’hole immovable ancestrel estate to his eldest son 
Udhfioot Singh. The pundits of the Zillah and Provincial Couris 
ddlbrcd in opinion with regard to the law in this case, such gift 
benur pronounced invalid, by the pundit of the former Court, and 
v.did i)v that of tlic latter. The pundits of this Court being 
railed upon to .state, under the Hindoo law* as current in Mithila, 

Isr. Whether the irift pleaded by the defendant was valid ? , 

‘2d- Whether such iriit would be complete without seizin being 
given during the life time of the donor? expressed their opinion as 
follows : 1st, If a Hindoo possessing immovable ancestrel property, 
some time pt evious to his death, express himself to this effect in talk- 
ing of his eldest son, “ he will become sole proprietor on my death, 
and my younger sou will be provided by him, with a suitable main- 
tenance the gift (’/annot take place, from the omission of the 
woid da??, (donation) in tlie expression, which both, according to 
tlie fihasters and the current practice of the country, is essential to 
complete the gift: further, supposing the word .(donation) to 
have been expressed in the above sentence, still, the gift cannot 
he considered valid, because a father and a son pOsSsess an equal 
right in ancestrel itnnjovable property; consequently, the younger 
brother’s right is established, and the estate becomes joint property, 
the gift of which is illegal, and a verbal gift, under any circum- 
stances, of immovable property, unless supported hy ix hibbanamek^ 
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is invali i. The authorities agreeably to whicli this vyuva&lha has 
been delivered, are the Vivada rctnacaro , Sjnriti samoochy u y Vit^ada 
c/iundrdy Vivada chinia7n7miy luul oihev works ruirent in Mithila. 

The fiist authoiitv is the text of Yajnytnvnkyd recorded in the 
Vivada 7'etnncaray Smriti so moochy it, and other treatises : “ The 
right of a son, and a grandson, in property acrpiired by a grand- 
father, whether landed or other property, is equal. 

The second authority is quoted in the Vivad^i reinacaray and is 
as follows: “ The shares of ancestrel pioporty, to which a son and 
a grandson w ill respectively succeed, are neither greater nor less 
than each other; the son of the deceased has no option to give it 
away.” 

The third authority is the text of Vrikuspati cited in the Vivada 
retnacara, Smriti samoochyuy Vivada ckundr ay and other authori- 
ties, and 13 as follows : “ The right of a son and a grandson in pro- 
perty, whether movable or immovable, acquired by a grandfather, is 
equal and in the Vivada chundra it is thus w ritten, a grandson's 
right in properly acquired by the grand falher is recognized, even, 
duringihe life of the son." 

I’he fifth authority is a text of Vrihuspatiy cited in the Vivada 
chinUtmuniy Vivada I'chiacar a y Vivada chiuidray and other authmi- 
tics, to this effect: “ 'I'here are eight things of which a gift 
cannot be made, 1st, joint property; 2nd, a son; 3d, a wife; 4th 
a pledge; 5th, his whole estate; 6th, a deposit ; 7ih, pioporty bor- 
rowed for use; 8lh, any thing which he has promised to another." 

Tl'.e sixtli authority is tdted in the Vivada chmtamnni ; “ There is 
no tight over thiee things, 1st, joint pioporty ; 2nd, a son ; 3d, a 
wife ; and any gift made of them, is invalid." 

The seventh authority is cited in the Smrifi sainoochyu and 
other books : ** A verbal moitgage of immovable pionorty, for a 

peirod of ten years, provided it remain in the bands of the mort- 
gagee, IS valid a gift is not valid, unless there be a deed executed 
between the donor and donee. 

, The eiiihth anthoiity is the text of Marichce to this effect: 
“ Sale, mortirago, partition, or gift of immovable propeity is valid, 
provided there be a deed executed to lliat eliect, in which case all 
cause of complaint is removed." 

‘2nd, Supposing the dionor to have made a gifc of the above men- 
tioned propeily, but not to have driven the donee seizin dnringhis 
lifetime, (he veibal gift is invalid, because the donee has never 
Oeen in possession of it. This ofunion lias been delivered agiee- 
ably to the Vivada chintammii'd.vd other books current in Miihila. 
The first authority is a text of Yajnyoivulcya, leconledin the 
Fzuada c’Atwfamuwi and other woi ks, and is us follows: “A deed 
of gift, unless theie.should have been seizin of the property, is 
invalid.” 1'he second authority cited in the Vivada chintamuni 
is to tills efiect: Even supposing that a Uihhanamdi has been 
executed, the donee’s right to the propeityis not established, 
unless he shall have been seized in the same.” 'Tlie third authoiify 
is the text of JVfir^dtt, cited in the Vivada duntmnni and other 
authorities, which is to this effect: “ Granting that there be a deed 
and credible witnesses, no right can thereby be produced, if seizin 
of the property have not Iccn given.” 
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In conformity to the above exposition of the Hindoo law, final 
judgment was passed by tins Court (present H, C'oieOiouke and 
J. Stuart), affirmins: the decree of tlie Zillah Judge, and reversing 
that of the Provincial Court. 


JADOO RAM DAS, (Heir of Ciiintamunee Das), Appellant, 1813. 

versus 

OBHYE RAM DAS (Pauper), Respondent. Aug. 28th, 

THIS was an action brought by Ohhye Ram Das, in formd Th?. p]H\n~ 
pnuperisy lu the Zdlah Court of Midnapore, on the 2 3d of No- 
veniber 1803, against Biddhadhur Das, and his son Chintamunee 
Da'^, to recover possession of a half share of the village of Bee- piunv, to 
luliya, the /Mr«maof which was stated at 1, 3‘25 rupees annually ; leeover the 
and of Certain dewuttur lands comjuized in the pergunnas of 
IJrooarnoolha and Shoogamath, the value of which was estimated the ’ 
at 4,o90 rupet s, 7 aiii<s, 15 gundas, making a total claim of 5,915 pjea that 
lupees, 7 anas, 15 trundas. It was set forth in the plaint, that IHiad hoen 
ihe (daintiff, Obhye Ram Das, and the defendant Biddahdliiir 
wep' brothers; tliat, after the death of their father Pnrhhageer 
l.ia> in tlie year 1 J 53 £//n/ee, they were associated, and jointly undividfd. 
;h't|uiied the lands specified in the claim, by purchase, and in That plea 
virtue of grants confeired by the zemindars of the pergunnas 
abo\e iiicutioned; that these lands stood by mutual consent in ihej^y 
name of ( hintamunee Das, tlie son of Biddhadluir Das ; thut, in d^ncp, 
tlic vear 1203 Unilee, differences having arisen between the two 
btofhers, the defendant Biddhadhur Das, with his son, separated 
frtiiii the plaintiff, and wrongfully took possession of their joint 
ai’(|nisitiops ; that the ])laiiitilf’ sued in the Zillah Court of Mid- It appear- 
jiaj)oie to recover his half share, but that the defendant havirr^dne also 
given liim a written promise, purporting that he was willin 2 ’ to 
deliver up to the plaintiff the share winch he claimed, provided [pj,] 
the laitrr Wv)nld consent to witiniraw the suit then pending, he draw u a 
w.js induced to file i\ razeeiKWieh or deed of compromise in the ^'"dornif'r- 
case, which w’as dccreoil accordingly; that Biddhadhur Das, tn 
vud.ition of the terms of his engauement, had merely assigned to h,,,, for the 
him an insitrnificant portu-n of ground, and stdl retained posses- sime pro- 
siriii of his shire of the contested lands, for the recovery of vvhndi bc- 
the present action was brought. By the defendants, 
tended, that immediatedy after the decease of Piirhhageer Das pi-omise of 
(which event tliev alleged to have occurred in tlie yeai 1 156 his In other 
Umlee), Biddhadhur Das went, with his son Chintamnnee Das, to ^defendant) 
live, in thep^rgunna of Shoogamath, while the plaintiff Indcahle 

to reside in Urooamootha. where the father of the bi others had simvader 
died; that Chintaaiuuee Das, when of age, entered the service of«f the 
Rajali Debindm Narayun Hrtv, who in the year 1185 Umlee, con- 
fened on him 15 batees, 13 beegas, 9 coltahs of dewuttur laiuljjJJJ'g 
compiized in the pergunna of Shoogamatli, to enable him to* de- eonsinu-d 
fiay the oxpences attendant on the worship of an idol, which had to ix* a 
Inen erected hy him within the limits of the Raja's estate; that, 
he afterwards obtained, for tlie same purpose, from the Ranee pi'jfuUff’s 
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1813. SoogUnda, a lahhiraj orant of 19 batees of dewvtiur land, situated 
- in the perspjnna of Urooamootha, of which she was the zemindar; 

rjfrlit, as that, in the year 1195 Utnhe^ be purchased from Ram ^hui»ker 
M ujmoodar the village of Beetaliya; that Biddhadhur Das had 
ndedia- executed an acknowledgment of the purport alluded to 

niily. by the plaintiff, who filed a razeptiameh in the former action, in 
consequence of the defendant Biddhadhur Das havini; agreed to 
allot him a piece of land sufficient for his maintenance ; tliat, even 
admitting the execution of such an instrument by him, it could 
be of no avail in the present case, as the lands, to one half share 
of which the plaintiff had laid claim, were the exclusive possessions 
of his son Chintamunee Das, and that the former judgment must 
bar the present claim. In support of the claim of the plaintiff, 
the following were the principal documents adduced : A letter 
from the defendant Biddhadhur Das to the plaintiff Obhye Ram 
Das, wherein, after reminding him of their near relationship, and 
recommending an adjustment of family differences, it was ob- 
served, that if the plaintiff would consent to relinquish his suit by 
filing a razeenameh, possession should he given to him of the share 
for which he had brought his action, and that the costs incurred 
up to that date should be equally defrayed by the parties. An 
authenticated copy of a razeenameh or deed of compromise, exe- 
cuted by Obhye Ram Das, and dated the 21st of November 1797, or 
5th Aghun 1205, Umlee, wherein he stated, that he relinquished 
the suit instituted by him against the defendant Biddh idhur Das 
(for the recovery of his share of certain lands), which had been com- 
promised between them; with the order of the Zillah .fudge of 
the same date, directing the suit to be struck off the file, and 
making the costs actually incurred, payable by the parties res- 
pectively. Six sunnuds, in the Ooriya language’ of various dates, 
empowering the defendants Biddhadhur Das and Chintamunee 
Das to hold certain lands on a free tenure, under lakhiraj giants 
of dewutUir, bearing the seal of Raja Debindur NaraNMin Roy 
and of bis father Muhindur Narayun Hoy; also the seals of the 
cmi007igo€fi of the pergunna, an engagement executed by l^am 
Shunkiir Mujmoodar in favour of Chintamunee Das, dated 25tb 
Piialgoon 1 194, Umlec, setting forth, that he had pledged to Clnn- 
tamunee Das the village of Beetaliya for a loan of 701 rupees, 
negotiated by Obhye Ram Das at the rate of 24 per cent intor(*st, 
which amoutii, principal and interest, he bound himself to discharge 
on or before the 25lh Bhadoon^ and, in the event of his failing 
so to do, that Chintamunee should enjoy tlie usufruct of the said 
village until he should have reimbursed himself with the assets 
arising therefrom. Two receipts signed by Ham Shunkur Muj- 
moodar for the above mentioned sum, therein stated to have been 
borrowed from Chintamunee Das bv means of Obhye Ram D^s; 
one for 400 sicca rupees, dated 25tli Phahjoon 1194. Umhr : 
the other for 301 sicca rupees, dated the 9tli Cheyt 1199. The 
defendant, after denying that the letter alleged by the plaintiTto 
have been written by him was genuine, adduced ?ipurwanua, signed 
C. Buirowes, acting Collector of Midnapore, and dated the ‘iOth 
of May 1788, or 18th Jeth 1195, addressed to the A wz/, 

{Jkowdhrys^ Canoongoes, and oiheis, of pergunna Bhoonyamootha, 
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informing them that Chintamunee had obtained temporary pos- 1^13. 

session of the village Beetaliya, agreeably to iho teiins of an 

engagement execMited by Ram Shunkur MiijmoofJ,ii in his favour. 

He further adduced a qibnla or bill of sale, execiiled 'oy Ram Slum- oi,hye Ram 
kur Mujmoodar on the 7ih Bkadoon 1 19G, Fuslee, and bearing Das* 
tlie seal of the cutclierry of the Zillah, reciting, that as he was 
unal)le to discliarge the arrears of revenue due from him, he had 
agreed to sell the village of Beet.iliya to Ghiutaniiinee Das for 
3,429 nip^^es, which sum he in the same instrument acknowledged 
to have received. The parties named several witnesses to prove 
the truth of their respective allegations. After a consideration 
of the evidence mlduced on botli sides, the Judge of the Zillah 
Court considering it established by the testimonv of the witnesses 
for the plaintifl’, that the letter, in consetpience of which therazfi'e- 
namch was executed, was in the hand willing of the defendant 
Ihddhadhur Das; being of ovnnion that tl»at document amounted 
virtually to a recognition of the phiintiff's right, and considering, 
tiiat the fact of theparties having lived in partnership fitmi thetime 
of the decease of Purhhageer Das, until the year 1203 Umkr, find 
been fuliv estublislied, determined that the plaintiff was entitled 
to a half share ot tlie lands in dispute, and a(!Cordingly gave 
judgment in his favour, with costs against the defemlant. On 
an appeal by the defemlant Chintammioe Das (Biddhadbur Das 
having died shortly after tlie date of the Zillah decice) from the 
above decision to the Provincial Court of Calcutta, that Court 
concuried in it, and dismissed the apfieal witli costs. On an appeal 
bv Jadoo Ham Das (the brother and heir of (diintamunee Das 
who died while the suit was pending in the Provincial Court) from 
tlie above decision, the Sudder Dewannv Adawlut (present H. T. 
Colebrooke and J. Fomhclle) concurred iu tUe judgment passed 
in favour of the (daitn, which was therefore finally confirmed with 
costs against the appellant. 
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flADIIAMOHUN CHOSE, Appel! mt. 


Si-jit. Ibt. 


BHURUT CIIUND GHOSfc:, Respondent. 


In :i suit by "J HIS wus an action broueht by Rndlrannobiin Obose on the 
n /miMoti- 31st f»l‘ July 1799, in the Zillah Court of Jtssoie, avruinst Bhu- 
iImi- siuainbt Ghusi', to recover the sim of 400 rupees, stated to 

ti) m-Dvcr ane;iis of rent tor the Benu il vear 1-03, on 40! bee- 

nriTiirs of cahs o\ lainl situated in the moiiza of Peicekbalee. If was set forth 
it-ni, ilio ia till? plaint, that the rnouza iu question consisted of waste and 
lle-ulsan lands, comprized in the peiounna of Hooirlee, an estate 

iii^acV^ fuiichascd in the Ben-^al year 1201 by the piainlift; that ^01 
luenicon- bccirahs of these lantis were in the same year f^ianfed on a lease to 
ipMctcd by the defendant, who continued to cultivate them untd tlie Btuigal 
bitn with |oo 3 . ihiit he now rtfused to disebar^e the anears cf rent 

l/roprutoi ; tiieieon fui the above \ear, and lesisted the measinement 
auibuii/iiii: of his lands, and tlic payment of rent for the same, at the usual 
bill) tc liuid I'p^te of rent fnr ^irnlla^ temnes in the perijnnnn ; vvluTeforo the pre- 
h)^!uK prn- actioe. lia<l been broii;^ht By llie defendant it was contended, 
that the inouza in que:Ktion wa-' in the Bengal year 1199, purchased 
at, !i fixed in 1 ji> name i.s u sejiarate talook, at a fixed jiimni'U by his father, 
lent. ri;iin- ^v^ll Ills uncles, from the former zemindar, for the sum of 
b()l ru}> 0 ( s ; that, at tiic tune of the piio hast, the lands having 
zmiii’cn- waste and uncultivated, it was stipulated that no revenue 

drtit'c, shimld be demanded from tliein for a period of two years, at the 
jiartlyby expiration of wluch lime the rateof^w/wma was diiclaied liable 
foiuTa^t years to a nmid or giadual increase, and aftei wauls 

jind partly to rcmiiin fixed at 57 rupees annually. That the talook in con* 
at a public sequence was not at the time declared separated from the zemin- 
dibdir ^e formal application haviiivj m the y'-ar 1205 B S. 

ofarrVfus niade by tbe defendant to the Collector for that puroose, the 

of rcM-MiJc separatioti of it was declaied aocordirnxly ; that the plamlirf was m/t 
Ijt'need, ui authoilzed under the icgulalions to compel him (ihe defendant ) to 
Milmnt ton measurement of those lands, or to pay rent al tlu i n>- 
lirtjiiMous Bimaiy rate of the jjerguniiah ; that the amount of rent Hue on 
oficffula- tljc lands in dispute for the year 1203, hud been paid to the mith 
tion M, of the pldintifF, wlio had evaded ^^ranting a leceipt for the sam^*. 

his allegations, ilie following documents were brought 
forward by tlie defendant. A qihula or bill of sale, executed by 
iiieni ;i.s far Bnclimee Niirayun Roy and others, the forinei zemindars of pei- 
as icgfiidh guTinah Hooulce, m favour of Blmit Chund (ihose the de fendant, 
leciting, that the rnouza of Pcreekhalce Imd been sold to him for 
that Dart. .surn of 60 1 I upc-es ; that it was lo be icgisleied os a separate 

ntliiAia- talook in the name of ilie defendaiit Bhnrut Chund Chose ainl 
look in- Si parated from their zmiindarce; that the laie jutnrna was fi\ed 
O i'^'nbhr '^7 rupees, but tliat no rent would be exacted theieon for a 
purri.asc of P^' of two years, after which a foui th of that sum would be 
ill!- [lam- demanrlable in the year 1203, half in 1201, three fouilhs in 1205, 
nif, is mill nnd the whole amount in 1206. I’his qihala was dated the 4l}i 
Im till**’ jisarfi 1199, was attested by witnesses, and l>ore the olfn ml siail 
terms of Had «hrnatuie of A Hcsilridge, Odlector. A talioud or lease for 
tbe cngrige- the mouza of ruicekhalee, the jumma of which was declared to 


tliHt piirt 
nt Ins !h- 
look in- 
f'biilcd in 

till* piililir 
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be fixed in conformity with the orders of the Board of Revenue, 1813. 

dated the 16th of June 1801, at 59 rupees, 6 anas, 4 ^undas, 

2 cowries, bearing the official seal and signature of the Collector, 
and dated the 6th of July 1801. A purwanni, of the same date 
issued by tlie Collector to the plaintifi* Radha Mohun Ghose, in- period of 
forming him that the mouza of Pereekhalee, the jumma often years 
which was declared fixed as above, had been registered as an in-*® 
dependent talook in the name of the defendant, who was em- 
powered to pay the amount of his revenue, direct into theoftiieca- 
Collector’s office. The plaintiff brought forward wanl haqee^ookm- 
accounts for the years 1200, and 1201, to prove that the 
in question was at that lime held khas, or under the immediate purchase. * 
management of the officers of Government, and adduced in sup- 
port of his purchase of the zemindary, 1st, a byenameh, bearing 
the official seal and signature of the Collector of the zillah, and 
dated the 27th of December 1794, A. D. or 15Lh Poos 1201, 

B. S., from v;hich it appeared, that the plaintiff had on the 
20th of Decembei 1794, purchased at public auction an eight ana 
share of pcrgunnah Hooglee, sold in satisfaction of arreais of pub- 
lic revenue; 2nd, a qibala, executed by Byjnath Roy and otlieis, 
zemindars, iti favour of the plaintiff Radah Mohun Ghose, duly 
registered, reciting that they had sold to him, for the sum of 
601 rupees, the remaining eight ana share of the pergunnah 
abovenamed. After considering the evidence adduced by the 
defendant, the Judge ot‘ the Zillah Court determined, tliat the due 
execution of the qibala by the former zemindar to the defendant, 
and tiu! pavment by the latter of the amount of rent due on tiie 
mou/a of Pereekhalee, for the year 120 3, to the naib of the plain- 
tiff, were proved by the testimony of the witnesses examined; that 
the fact of the separation of the talook of the defendant from tlie 
zemindary of the plaintiff, was sufficiently established, by a peru- 
sal of the contents of ihe purvjanjia issued by the Collector to tlie 
plaintiff, on the 6th of July 1801; that the plaintiff had not 
attempted to prove that the qibala adduced by the defendant had 
been collusively or fiaudulently obtained by him; and that the 
validity of this instrument was not affected by the circumstance 
of the lands in question appearing as khas in the zemindary 
accounts for the Bengal years 1200 and 1201 , pioduced by the 
plaintiff, it being distinctly specified in the qibala abovementioried, 
that no rent would be demanded for those years on the monza ia 
dispute. On the above grounds, it being the opinion of the Zillab 
Judge that the action of the plaintiff could not be maintained, 
judgment accordingly went against him with costs. On appeal 
by the plaintiff from the above decision to the Provincial Court of 
Calcutta, that Couil concurred in it, and dismissed the appeal with 
costs. The appellant having petitioned for a special appeal to 
the Sudder Dewaiiny Adawlut against tlie above decree, the 
appeal was allowed : it appearing doubtful to this Court, whether 
it was not the intention of the parlies to the sale of the share of 
the mouza in dispute, relative to which the qibala had been exe- 
cuted, that it should be considered as only separated pro tempore 
from the zemindary ; and that the revenue assessable thereon, 
after clearing away the jungle, should be paid direct to the zemia- 

VOL. II. M 
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1813. dar. The appeal having been accordine:ly heard, the reasons 

wiiich guided ihe decision of the Sudder Dewanny Adawlut were 

Rftdhamo- jjg follow : It appeared that a five ana share of pergunnah Hoog- 
lee the estate of Luchinee Nurayiin Roy, the foi mer /emindar, 
riinnfl on the 13th Cartick 1201, sold at auction for recovery of 

GUose. arrears of public revenue, and purchased by one Rum Chunder 
Roy ; that the appellant, on the 15th Poos of the same year, pur- 
chased an eight ana share of the aforesaid pergunnah, sold also 
ill satisfaction of ai rears of revenue ; that he afterwards purchased 
fioin Ham Chunder Roy the five ana share above alluded to, and 
the remainincr three ana share of the estate from Byjnath Roy, the 
then zemindar ; that it cleaily appeared from an attentive exumi- 
nation of the contents of the qihala brought forward in the Zilluh 
Court by the respondent, to have been the intention ot the zemin- 
dar, and so understood at the lime by the respondent, that the 
contested monza sold was to continue a dependent talvokd<ny; 
that as the appellant was himself the purchaser at auction of an 
eiulit ana share of the whole estate sold in satisfaction of arrears of 
public revenue, and had afterwards bought a five ana share fiom the 
pui chaser at auction of the same, the rate of jumma specified in 
the qihala as assessable on the share of the mouza m dispute was, 
in confoimity with section 5, regulation 44, 1793, as far as 
respected a 1 3 ana share of the zemindary, null and void. That 
tins rate would, however, hold good for a period of ten years, 
according to the rule contained in section 4, of the regulation 
above quoted, with regard to the remaining 3 ana share included 
in the private pui chase by the appellant from Byjnath Roy. A 
final Older was accordingly passed by the Sudder Dewanny 
Adawlut (present J, F<*nibelle and J. Stuart), reversing the decree 
of the Piovincial Couit. it was directed, that the talook in dispute 
should be le-annexed to the zemindary, that the fixed assessment 
thereon should no longer be payable directly to Government, and 
that the Tespondenl should, as dependant taiookdar, pay lent to 
the appellant, at the cusloiiiary rate of rent for jviujlehoory land 
in the peigiinnah. 1’lie appellant was declared entitled to recover 
fioin 'lie lespondent ilie arrears of rent due on the proporiion of 
the mouza in dispute, situated within the 13 ana share, from 
the yeai 1203, until tlie date of the decree of this Court, according 
to the ahoAenientioned rate, and on the pioportion contained in 
the remaining 3 ana shaie at the rate specified in the qihala j 
for a period of ten vearsfrom the dale of the execution thereof, 
and afterwards at the usual laie of rent for a similar description 
of land in the peignnnah It was further ordered, that unless the 
parties shr)uld come to an agreement between themselves, with 
respect to the annual rent demandable by the appellant, and the 
ratc^ at which the arrears of the period specified in the claim of 
the aopellant shouin he adjusted, the Zi41ah Judge should depute 
an to the spot for the purpose of ad juslimr the dispute, in 

conformitv with the above principles and arrangements, 'fhe costs 
in each of the Courts were made payable by the respective parlies- 



CASES IN THE SUDDER DEWANNY ADAWLUT. 


83 


RAM JEWUN MISR, (Pauper) Appellant, 1813. 

versus 

GUOREE SINGH, Respondent. Sept. 6th. 

THIS was an action brought by Ram Jewiin Misr (in forivd pau^ 
peris) in tlie Zillah Court of'Sarun, on the I7th of Ain^nf.t, iai)4, or lands 
^6ilj Sawun 1211, Fuslee, against Guorce oingh, to recover pos- 
session of 100 beegas of rent free land, situated at mouza Buslia in 
peigunna Murhui. 4 he annual produce was estimated at 100 
rupees. It was set forth in the plaint, that a pension of SfiOsion, under 
rupees awwM/w, was in the FwsZee year 1 170, or 1763, A D. 
settled upon the ancestor of the plaintiff (Huree Purshad 
by Rai Ramnidhi, aumtlof pergunna Murhui ; that the allowance ly to the 
tor that year was paid by the zemindars of' pergunna Data arquisitiou 
Roy* and Jypal Boy, who in the Fuslee year 1171, or 1764, A. D. 
commuted 150 rupees of it for 150 beegas of naw^ar land, and 'i^chumdTs- 
1 186 or 1779, A. U. executed a sunnud confii matory of the com- i)y 
mutation; that, after the conclusion of the decennial settlement, the Provm- 
the plaintiff was wrongfully dispossessed by Jypal Koy and bv the J ’ 
defendant, son of Data Roy, on the plea, that the assessment had pearing^^' 
been formed on the whole assets of their lauds, including those that tlic 
which had been assigned to the plaintiff in commntati )n of the pen- pension in 
Sion, as abovementioned ; that he brought an action in the Zillah 
Court fur recovery of possession, and obtained a decree in hi®** 
favour, by virtue of which he was reinstated, and had continued Uud was 
in possession until the yeai 1-203 FiisleSy or 1795, A. D. when the had 
defondant dispossessed him of the quantity of land specified in 
claim, for the recovery of which the present action was brought 
The defendant denied all knowledge of a sunnud of the pnrpoi t patiy'i, ac- 
albided to in the plaint. He admitted that the ancestor of the evasion to 
plaintiff had received a certain allowance from his predecessor, 
who obtained credit for the amount so granted in the 
accounts for the peigunnah abovenamerl ; hut contended, howevei , was retor- 
thar the ancestor of the plaintiff had, until the year 1 196 Fws/cc, or red by tlmt; 
1789. A. D. held 100 beegas of land subject to an annual rent f,[ Oourt tothe 
2() rupees; and that, after the decennial settlement, he f'utered re* ’ 
into engagements and had regulaily paid lent for the same Itjeviod his 
was adfle<l, that after the decree for rc'^titutioii of possession elaim under 
awarded to the pl.nntilf, when the defendant was about to 
a suit for the purpose of trviiig liis right to the land in question, ^ 
the grandfather of the plaintiff, togetlier with the plaintiff, exe- 24, 17‘id. 
cuted an agreement, reciting, that they were willing to receive 
beegas of hirt, or oharitv lands, and to relinquish all claim to 
contested land. A sunnud y doited I5lh Sawun \ IS6. Fuslee, or 
1779, A. D. was produced hy the plaintiff, in which 100 beegas of Adawlut 
land in mouza Busha weie alleged to have been granted to Huree the Court 
Puishad Misr by Data Koy, in lieu of 100 rupees nankar, 
which sum it was stated he was to receive credit in the amouiu of against 
revenue payable to Government. The defendant brought forward thcclairu- 
^haznamvh or deed of relinquishment, dated 15th Kartick 1-201 ant. 
or 1793, A. D. purpoiting to have been executed by the plaintiff 
and his grandfather Ram Dutt Misr, whereby they consented to 
Telinquish all cl-iim to nankar in Busha, on consideration of re- 
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1813. ceivingf 16 heegas of ii/Mand in the s.>me mouza. Witnesses for 
■ the plaintiff deposed to the contested lands luving been allowed 

to the ancestor of the plaintiff in lieu of iianhar, and to 
Guoree* possession by the plaintiff and his ancestors nniil the 

Singh. year 1203 Fuslee, or 179.5, A. I). Fioni their testimony also 
It appeared that Ram Dutt Misr had died in 1200 Fusiee^ or 
1792. A. D. a year previous to the alleged date of the baznameh, 
which document was therefore rejected as invalid by the Zillah 
.lodge, who considered the plaintiff entitled to the lands for the 
recoveiy of which he had sued, and accordingly gave judgment 
in his favour, with costs atj^ainst the defendant. On appeal by the 
defendant from the above decree to the Provincial Court of Patna, 
the following were the grounds on which that Court did not con- 
cMir in the decision ; 1st, the Court considered, that the sunnud 
dated 1 1 86 /'"us/ce, or 1779, A, 1)., under which the plaintiff' 
claimed, was inv.dnl, by section 3, regulation 19, 1793, declaring 
all grants (for holding land exempt from the public assessment) 
made without the sanction of Government, since the date of the 


dewanny, August 1765, to be invalid; 2d, from a report fur- 
nished by the C'ollector of the district, in answer to a precept of 
the Court, it appeared, that in the year 1196 FudeCyOx 1789, A. D. 
the jumma of the lands of the appellant was lated at 1,107 rupees, 
13 anas, 5 giindas, that in the year 1197 Fuslcc, or 1790, A. D. 
(the date of the decennial settlement), they were assessed with 
an increase of 204 rupees, 2 anas, 6 gundas, and although it did 
not appear how this increase had been computed, yet llie Court 
Mere of opinion that it must have been grounded on the hal hastl 
or gross annual produce of the lands; 3(1, the Couit considered, 
that (under the rule contained in section 34, regulation 8, 1793, 
directing that the allowances of the cazees and canoongoes here- 
tofore paid by the landholdeis, as well as any public pensions 
hitlieito paid through them, are to be added to the amount of the 
jumma, and in future paid by the Collectors of the revenue m the 
several z liahs on the part of Government) the payment of any 
allowance which the respondent’s ancestor had before received 
fiom tlie predecessor of the appellant, rested after the conclusion 
of the decennial settlement with Government, and that any sub- 
sequent grant empowering the grantee to hold land exempt from 
the paymentof revenue in lieu of such allowance was inadmissible. 
The Pro\incial Court tlierefore revet sed the deerte passed by the 
Zillah .JudiiP, making the costs in both Courts payable by the 
respondent: ilie Couit, however, advised the respondent to prefer 
any claim he might have, for the continuance of the pension, to 
which he considered himself entitled, to Government, through the 
Collector of the district, according to the rule laid down in section 
5y regulation 24, 179 3. 3 he respondent accordingly presented a 

petition to the Collector; but not being able to produce any 
sunnud confiimaiion from the office established for the investi- 


gation of pensions, or any judgment authori/Jug the payment of 
the per siori which he claimed, the provisions of regulation 24, 
J793, \^hich authorize in certain cases the continuance of pensions, 
weie not considered applicable to his case, and his claim was 
rejected under the provisions of section 3, regulation 24, 1793, 
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which declares that no pension received without a sunnud^ or under 1813. 

since the Company obtained ihe devvaMoy, without ~ 
the sanction of Government* shall be continued, unless the persons 
receiving the pension be real objects of charity, or unless theyg^o/^e* 
received tliem before the commencement of the Bengal Fuslee year Singh. 
1199, or 1772, A. D. in Bengal, Rebar and Orissa respectively, 
and have since continued to receive them ; in which case the 
pensions heretofore leceivcd are to be continued during the lives 
of the present pensioners. The respondent petitioned for a spe- 
cial appeal to tlie Sudder Dewanny Adawlut against the decree 
of the Provincial Couit, alleging that the rule contained in section 
34, regulation 8, 1793, quoted by the Provincial Comt, was irrele- 
vant. as the original grant, under which he claimed, was executed 
to linn 111 tile ye.w 1171 FualoCy or 17G4, A. D. before the 
Company's a^([ni>ition of the dewanny. 'fhat by virtue of this 
document, his ancestors and himself had held possession until 
the year l]8d Fuslee, or 1779, A. H. and that he obtained the 
sunuud of the last named date (confirming the prior grant) in 
consequence of a partition by the /emindars of the estate in which 
the lands in dispute we'-o situated. ^ The appeal having been arl- 
mitted and beard, this Court (present H. Colebrooke) concurred 
in ilie d. cision of the Provincial Court, which was therefore 
afrirnied and the appeal dismissed, with costs recoverable from the 
arp. llant in the event of pi opeity being hereafter found in his 
possession. 


UODAN SINGH, and RUOSHUN ALl, Appellants, 1813. 

versus 

lilUNERI KHAN, OMRAO SlNGII, (Brother and Heir to Sept. i:ih. 

Douyao Singh), and MEER NUJEEBOOLLA, 

Respondents. 

THI.S was an action brought by Muneri Khan and Omrao ^in^h, ff A, a 
in the (’ity Court of Patna on the 23d of May 1804, or the ‘ 29 ih Moohiirn- 
Bysack \2\\, Fuslee, against IJodan Singh, Ruoshun All anvl 
iVleer Nnjeeboolla, to recover fiom the two former the mouza ia,j,is to B, 
Ukburpoor chutna, situated in pergunna Phoolwaree; also the hv s;jlc,and 
sum of 325 lupees as the produce of the lands claimed, during 
the /Wee years 1209, 1210, 1211. It was stated in the plaint, 
that Muneri Khan and Duiyao Singh purchased conjointly 
in xUe Fuslee year 1208, the mokurrerec right of mouza likbur-estahlish 
poor Chutna for the sum of 350 rupees, from Mcer Niijeehoolla 
the mokurrereedar thereof, who executed to them a qibala 
bill of sale, and signed a quhzoolwusool, or document ac- tioii, lie will 
know!e*di;ing the receipt of the purcliase monev ; that, on pre- be ennilcd 
sentintg tliJse deeds for the purpose of being duly registereil, a 
pention v. as preferred to the Register by the defendants, Hodan 
Singh and Ruoshun Ali, setting forth, that they were joint pro- them by B, 
piietors of the lands sold, and as such entitled to them by Shoofa, who will be 
or ilie light of pre-emption, at the pri«-e stipulated with the plain- 
tiffs ; that the Register, on the ground of this allegation, passed an 
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order annullinoj the sale executed in favour of the plaiiUifFs by 
Meer Nujeeboolla, and directinu: that person to draw out fresh 
deeds at the price agreed on with the plaintiff's, in the names of 
the defendants, who thereby became possessed of the lands, lor 
tlie recovery of which with the profits accrued thereon during the 
■abovemeniioned Fnslee years, the present action was brought. 
T hedefendants,Uodan Singh and Ruoshiin Ah, rested their defence 
on their right of pre-emption of the mokurreree of the nionza in 
dispute, as proprietors of a 12 ana share of the peigunna, and 
partners in the property of the remaining portion thereof; on the 
fact of their liaving claimed their riirlit of pre-emption when the 
hill of sale in favour of the plaintiffs was presented for legistry, 
whicli was the first intimation they received of the transaction ; 
and on the order passed accordinglv by the Register in their 
favour. The other defendant (Meer Nujeeboolla), did not appear. 
'Mie docurnenls brought forward by ihe plaintifiTs weie, Ist, a 
qihnld^ or bill of sale, executed by Meer N ujeeboolla, recitin<r, that 
he had sold to Muneri Khan and Dnryao Singh the w?o^?/r/ erec 
right of mouza Ukhurpoor Chntna for the sum of 350 '^lcca rnpet s, 
healing the official seal of the ccizee of the City Court of Ihiliia 
and dated the \ ?>iSuff'ur 1*216 Ihjree, or 13th of June 1801 ; 2(1, a 
qnhzoohmisool signed by Meer Nujeeboolla acknowledging the 
receipt of the above sum dated and sealed as before. The defen- 
dants, Uodan Singh and Ruoshiin Ali, produced an autiiciiticated 
copy of an order by the Register of the Citv Couitof Patna, 
annulling the sale executed by Meer Nujeeboolhi to the plaintiff's, 
and directing other deeds to be drawn out at the pnee agreed on 
with the plaintiffs in favour of the two ahovenamed defendants, 
therein declared entitled to the right of Shoofa^ or pre-emption. 
The Judge of the City Coiut (after ohservirnj: that the order pa«s 0 (l 
bv the iteaister was wholly liiccal, as tlie question of tlic validity 
of the piior sale made in favour of the plaintiffs was not judicial- 
ly before him), determined, on a consideration of tlie evidence 
adduced by tlie defendants, winch established tlieir joint proprie- 
tary riL^ht in the lands sold, that the first sale was invalid ; and that 
the claim of the plaintiff’s, as far as lelatt'd to their lijibi to pm - 
rliase mohurreree of ihe village in dispute, was inadmissible. 
Witnesses for the plaintiffs bavin,: proved their payment lo Vlrcr 
Nujeeboolla of the sum of 350 rupees, judgment was passed in 
their favour for recovering this amount, with interest, horn that 
defendant, who was ordered to defray the ('osts incnrrt rl by the 
parties respectively. On appeal by the plaintiff from the above 
decision to the Piovincial Couit of Patna, the defendants, Uodaii 
Singli and Ruoshiin All, brought forward two dociiinent.s, 1st, 
a bill of sale for the mokurreree right of Dkhiiipoor Chiitna, 
2d, a qubzoohvusool of the same tenor as those pioduced in the 
City Court by the plaintiffs, and purporting to have been rx^’cntcd 
to them by Meer Nujeeboolla on ihe [h\\ Ruheeooluunvul 1216, 
or 21<t of July 1801, A. D. and bearing the official seal and 
signature of the Register of the City Court of Patna; 3d, an 
nmldnstukj or order for possession, from the Collector, undei date 
the 5th of November 1801, or 15tli Knrtick 1204, Fuslee. Meer 
Nujeeboolla having attended and pleaded as one of the respon- 
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(Merits in the cause, admitted the execution of the deeds in favour ISUS. 
of Mfineri Khan, and Dtiryao Siii'i; but denied ail ktiowled^e • 

of tile subsequent sale alleged by Uodan J^ingb, and Huoshuri Ali, 
or haviiii; received from them any sum of money whatever. The 
Ihovincial Couit agieed in opinion with the City .Judge, as to the Ali, v. Mu- 
illegality of the order passed by the Register, but did not concur “^*■1 
in tlie demee, for the following reasons, 1st, tlie Court was of 
opinion, that admitting tiie instruments brought forward by the otberi. 
jiaitios to be genuine, the deeds executed to tlie plaintiffs on the 
13lh of .June 1801, iiy Meer Niijeeboolla, would be entiiled to be 
upheld in prefeience to documents subsequently drawn out in 
favour of the defendants on the ‘21st of Jiilv 1801. Fiorn the 
evidence brought forward m the case, the Court consideied it to 
bo proved, that the sale of the contested inouza was concluded 
with the plaintiffs on the lefusal of Uodan Singh and Riiosliun 
Ali to avail themselves of an option of the puichase given to them 
as joint propiielors in the first iiist.inee bv Meer Nujeeboolla; 3d, 
the Court was of opinion, that the assertion of Meer Nujeeboolla 
respecting the non-receipt by him of any money from the defen- 
dants, w.is conoborated by the testiinvuiy of the treasurer of the 
(htv Court, who deposed to his having delivered, by order of the 
Hegistei, the sum of 350 rupees, a deposit made by Uodan Singh 
and lluoshun Ali, to two persons named Uohumhut l^al and Suiu- 
hhoo Naih, who had been in the emplov of Meer Nujeeboolla. 

From the statement of Meer Nujeeboolla, it appeared, Umtshoitly 
«a(ter he had executed the deeds to the plaintiffs he quitted Patna, 
ontnistiiig tlie charge of having them duly legistered to Uchum- 
but I.al Ins agent ; that during his absence he received a letter 
from that person, reciting that obstacles had occurred to the re- 
gistry of the documents, and requesting to be furnished with 
blank papeis with his seal and signature affixed (to enable him to 
jiropare the requisite statements for removing the difficulty which 
bad arisen), which were accordingly sent. The Com t, on these 
grounds, saw strong reasons for suspecting that two of the above 
jiapcrs were filled up by Uchumbut Lai (without the knowledge 
oi autlioiitv of Meer Nujeeboollah ) in collusion with Uodan Singh 
and biioshun All ; and the Court deemed it probable that the 
order for annnlling the sale executed iii favour of the plaintiffs 
hud been iiudnly obtained from the Register. 'I’he decree passed 
ajainst ihe claim by the City Judge was therefore reversed by the 
Provincial Court, and the costs of suit were declared payable by 
Uodan Singh and Ruoshun Ali, who were left at liberty to sue 
Uchumbut Lai (Sumblioonath having demised) for the recovery 
of I he money paid on their account to those persons. Uodan 
Singh and Unoshun All being dissatisHed with the above decision, 
petitioned the Smldcr Dew inny Adawlut for a special appeal, 
which was not allowed. A petition was however presented to the 
Board <ff Revenue by the ahovenamed persons, stating, that they 
were the actual proprielois of a tw'elve ana share of the pergunna 
rontaining the niouza in dispute, and joint sharers m the remain- 
ing four anas; that they had granted 2 ^. mokurreree lease of it to 
Bnrkuioollah, the fatlier of Nujeeboollah, who had no right by 
iiiherituiicc to succeed to the same tenute, for, that in section 16, 
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Uodan 
Sin^h, and 
Fuoshiin 
All, V. Mii- 
n<*n Khan, 
Omrao 
Snifj^h and 
others. 


regulation 8, 1793, it is expressly declared, tlrat after the death of 
persons to whom mokiirreree leases have been g;ranted, the settle- 
ment IS to be made with the actual piO})rietors of the soil, and 
that, independentlv therefore of their light of pre-emption as 
. proprietois, they had a right under the regulation above quoted, to 
iiave the settlement made directly with them. The Board of 
Revenue admitted the justice of the claim of'ihe petitioners, but 
observed, that their liglit must be enforced bv a dcciee of Court, 
and recommended them therefoic either to try then light on the 
giound stated in their petition, by ln^tltntln^ a new suit, oi to 
lenew their application to the Siiddci IJewaiiny Ad.iwlut for the 
admission of a special appeal. 'I'lie Ch>urt of Sudder Dewanny 
Adawlut, after an inspection of the petition piesented lo the Boaid 
of Revenue, and the oidei pissed upon u by that Board, admitted 
a special appeal, and proceeded to try the meiits of the case on the 
ground oiiginally rented upon by the appellants, namely tlieir 
light of pre-emption. Jn order to determine the (juestion of law, 
as connected with the circumstances of the case, a refeience was 
made by tlie Sudder Dewanny Adawlut to their MooliumrniKlan law 
officers, who delivered an opinion as follows: Meer Nujeeboollah 
has soUl the 7 /te/iri/,s' in dispute to Mnneii Khan and Omiao Singh, 
respondents, conceiving himself entitled to do so, as heir of his 
father tlie former rnokurrereedar \ the appellants (late rnaliks) 
claim a title thereto under a right of pie-emption, ch'claring at the 
same time, that the estate of d^rnokurrereed'ir upon his demise 
devolves on his heir. As, by the settlement concluded between 
Government and the mokur rereed nr he becomes mabkcti the pro- 
ceeds of his mokurreree, with the exception of a portion thereof, 
which the late receives as wnr/iAawe/t ; consequently the right 

of the late malik in such lands, is not wholly transfeired to the 
inokurrtreedar, but he and the late malik are to ea('h other in the 


n lation of partners, and the right of shoofa appei tains to one 
partner over the share of the other partner, because, such pro- 
perty is joint and undivided, and lie is a sharer in the thing 
itself. The appellants, who are late malika, on these grounds, 
claim a title of pre-emption to the mokurreree lands sold by 
Nnjeeb oollah to Muneri Khan and Oinrao Smgh, and they 
are legally entitled to purchase them at the puce given fur 
them, by the respondents. On a consideration of this opinion 
and of its having been satisfactorilv proved that the money paid 
by the appellants to Uchumbut Lai was received by Meer Niijeeb- 
oollah, and that this person offeied after the conclusion of the 
second sale to return the amount of the purchase money received 
from the other two respondents, by whom this ofl'er was refused : 
final judgment was passed by this Court (present J. Fombelle and 
Stuart) in favour of the claim of the appellants, with co«;ts in the 
three Courts, rendered payable by the respondents- It was fur- 
ther directed, that the profits realized fiom the land>, by the 
respondents Muneri Khan and Omrao Singh, during the time they 
had been in possession, should, after deducting the amount of 
revenue paid to Government, and the expences of collection, be 
refunded, without interest, to the appellants ; and that Meer Nu- 
jeeboollah should repay, without interest, the amount of the pur- 
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rhase money paid to him by the two respondents abovemf^nnoned. 
As it appeared th^t, besides the appellants, there were oilier sharers 
in the moiiza in dispute who had not sued, it was at the same time 
intimated that the final decree in this case woultl lie iio bar to 
suoh persons heieafter pretening any claims they might huie to 
the right of pre-emption. 


RUROOPCllUND DAS, Appellant, 
versus 

HENRY MASSEYK, Respondent. 


IS1.3. 


Oct. 26lh. 


THIS was an action for breach of engagemer^t, brought by Mr 
Henry Masseyk in the City Coiiit of Moorshedabad, on 
‘24th of May 1807, to recover from Suroopchund Das, the sum nf Ll.iuulcr- 
22,410 rupees. The plaintift', who was a merchant at Jungy- takinj; to 
pore. Slated, that Suroopclnind Das, a dealer in silk, ou the 7th of 
.lanujiry 1807, or 25th Poos 1218, B. S. entered into a written f'ti- 
g.igement with him, agreeing to furnish 250 mauuds of silk, of thestfUer? 
first <ind second sort, at the rate of 7 rupees, 12 anas per seer, periods, 
(a^'ooiding to mustcis then exhibited and approved) deliverable in 
certain quantities, and at stated peiiods, in consideiation of receiv- 
mg advances from time to time for that purpose; the dtdivei ies cousidiMM- 
to be completed by the end of the month PhoUjoon, and the defend- Mon of re- 
aut lendering himself liable in the event of the non-fulfilment of the 
terms of his engagement, to a penalty of one rupee foi every seer of 
sdk lemainincr undelivered. That he (the plaintiff) made an advance to tinu* ; 
of the sum of 88.3 1 7 lupees, for the firstdelivery (which deliver y by tia* wlioU' 
the terms of the contract, was to amount to 125 maunds)to the <iefen- 
dant, and bound himself not to receive silk from any oiher person, 
during the period specified in the eno-agemeut ; that, relying ou befo.e a 
flie punctual disrdiarge of the obligation, by the defendant, he 
hirnscif entered into engagements with the mercantile house ^f 
J)ow’fiie and Co in Calcutta, to whom he agreed to furnish, by 
certain tunc, 250 maunds of silk, at the rate of 8 rupees, 12 anas subji ciing 
per seer, of the same quality as that for which he had contracted liiniM*if to 
w'lth the defendant ; that the defendant delivered in about 25 
maunds of silk of the first and second sort, coi responding wiifi the 
musters, after winch he disappeared. an<l remained unheard of for ereiy seer 
a considerable lime; that be returned after the txpiralionof the silk re. 
period specified in the engagement, bringing with him a quanlity 
of silk, of the third sort, which he offered for the purpose of corn- ^ R^hnd 
pletiiig his first delivery to the plaintiff*, by whom the same was at made one 
first rejected ; that the defendant having however consented to 
deduction of anas, in the price of each seer of the third sort of 
silk, leaving the plaintiff at libeity to lake or to reject on those 
term<?, as mueh of it as he pleased, and having also signed anfoimanrc 
engagement unde rtaking that he would within fifteen days perform of kis con- 
tlie condition of his obligation, the plaintiff consented receive 
about fifty-one maunds of the silk of the third sort, and rejected |,v r, a, 
the remainder; that the defendant had neither fulfilled ldss*ainsiA, 
engagement, nor taken back the silk, which had been rejected, recoier 
VOL. II. N 
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1813. That, after deducting the sum of 22,865 rupees, the value of silk 
acknowledged to have been received, there remained due of the 
thepenftUy, advance, a balance of 15,452 rupees, wliich, togellier with the 

seer^of Mlk 6,958 rupees (to which the plainlifF considered himself 

remjiininjf entitled, under the penalty to which the defendant h.»d rendeied 
iindeliver- hiniself liable by the terms of his original contract) formed tlie 
^*^Vor amount specified in the claim, for the recovery of which the present 
action was brought. The defendant after demiining to the 
s'lk re- declaration as insufficient to maintain the action ; he having 
maining executed the engagement jointly in the name of Mr. H. Masseyk 
advance^^*^ and the Honourable A. Ramsay, pleaded generally fulfilment of 
the court that part of his contract, on account of which he had received 
of Sudder advances. The former plea was however over-ruled, and he could 
Dewanuy adduce no evidence in support of the latter; in support of the 
held"^ilrit plaintiff, the following documents were adduced ; 

according* engagement executed by the defendant (on the 25th l^oos 

to the spirit 1213) in the joint names of the plaintiff and Mr. Ramsay, nnder- 
of the COD- taking, in consideration of receiving certain advances, to deliver, 
wasent^iled different quantities, and stated periods, 250 mauiins of silk of 
only to re- second sort; to complete his deliveries by the 21st of 

cover the Phalgoon of the same year, and subjecting himself, in case of a 
penfllty on breach of his engagement, to a penalty of one rupee foi every seer 
of silk not delivered. 2d, A letter from Mr. Downie, dated 14th 
Bilk, for of January 1807, acknowledging the receipt of one fiom the plain- 
which an tiff, transmitting musters of silk, and aulhonzing the plaintiff, on 
advance certain conditions, to proceed in his speculation, and to draw on 
made^** the hous» by instalments, for the sum of 97,000 sicca rupees. 

3d, Engagement executed on the 24ih Phalgoon 1213, by a 
person named Loknath, on the part of the defendant, reciting, 
that the period for the delivery of the silk having expiied, the 
defendant agreed to allow a deduction of 5J anas, in the inice of 
each seer of silk of the third sort, which might be appro\ed by 
the plaintiff; to receive back the remainder as rejected, and to 
complv with the terms of his original engugemenr, within 15 days 
from the above date. 4tb, Two letters from the defendant to the 
plaintiff wherein, after expressing his legiet at having enteied 
into an engagement with the terms of which he found himself 
unable to comply, he proceeds to state, that be has appointed 
Loknath his agent for the purpose of adjusting his accounts and 
of receiving back such quantity of silk of the third sort, as might 
be rejected by the plaintiff. 5th, A letter from Unoopclumd Has, 
the brother of Suroopchund (the (iefendant), lo Kurreetchnnd Das, 
dewan of the Jiingypore factory, mentioning the failure by his 
brother in the performance of his engagement with Mr. Masseyk, 
and requesting him to become secuiity for the repayment to that 
gentleman of the sum of 15,400 rupees, which, on an inspection 
of accounts, he found to be due to the plaintiff from the defendant. 
The Judge of the City Court, after inspecting the above documents, 
and taking the evidence of witnesses for the plaintiff, who deposed 
to the due execution of the deeds by the defendant, lo his receipt, 
of the advance of 38,317 rupees made to him bv the plaintiff, and 
to his failure in fufilling the terras of the engagement, gave judg- 
ment in favour of the plaintiff for the recovery of the amount 
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specified in his claim, with costs against the defendant. On ap- 1813. 
peal by the defendant from the above decision to the Prosincial 
Court of Moorshedabad, that Court affirmed it, dismissing the 
appeal with costs. On a further appeal by the appellant to Ibe w.^Heory*'** 
Sudder Dewanny Adawlut, this Court were of opinion, that Mr. Masseyk. 
Ramsay had (by the insertion of his name in the deed executed by 
tlie defendant), become a party in the transaction ; that it was 
therefoie requisite for him, either to appear and plead as one of 
the respondents in the cause, or to sign a declaration stating, that 
he was in no way concerned or interested in the transaction to 
which the suit related, A declaration having been made by Mr. 

R amsay of his having had no interest whatever in the transaction 
in question, that genileman was absolved from all concern in the 
cause. The Sudder Dewanny Adawlut (present H. T. Colebrooke 
and J. Fombelle) concuried in the decrees passed by the City and 
Provincial Courts, with the exception of the orders regarding the 
amount of the penalty payable by the defendant, under his engage- 
ment. The Court observed, that as the respondent had only 
made an advance to the appellant for the first delivery of silk 
required, he could not, from the tenor of the engagement, be sub- 
jected to the payment of a penalty, for the failure of his engage- 
ment, with respect to the other deliveries, the advances for which 
he had not received. But that, as the appellant had failed to 
furnish 48 maunds, 38 seers (or 1,958 seers) necessary to complete 
the first delivery, he must be considered liable to the penalty due 
on the above quantity. The decrees of the City and Provincial 
Conns were accordingly amended, and, after deducting the sum 
of 5,000 rupees from the amount of the penalty decreed by those 
Courts,judgmentwasgiven in favourof the claim ofthe plaintiff, with 
interest, on the amount finally decreed, from the date of the deci- 
sion in the City Court. The respondent was directed to reimburse 
the appellant for the costs decreed against the latter in the lower 
Couits, on account of the sum of 5,000 rupees, deducted as above 
stated. Costs in this Court were rendered payable by the parties 
in proportion to the final judgment. 
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1813. 


Nov. 17tb. 


KOONWUR BODH SINGH, and the Heirs of Jye Seek 
S iKGii, Appellants, 
versus 

SEONATH SINGH, Heir of Muneerath Singh, 

Respondent. 


The Inndrd THIS was an action brought in the Zillah Court of Ramghur, 
r^fpRcrorv 1802, or 1st Bysakk 1869, Sumhut, by Jye 

zt'miiiflar Sititih and Koonwur Bodli Singh, to recover from Ryja 

beinjr con- Muneerath Ninoh two thirds of the estate of pergunnah Ramghur; 
fiscaipcl, it the annual produce of which was stated at 33,865 rupees. The 
following Is a sketch of the family of the parties: 


person in 
rcmiincra* 
lion for 
piililir ppr- 

vires,andon 

Ins it 

xvsis held 


KA.U TEJ SINGH. 

zcmindiir of the estate in dispute, died in 1831 Sumhut, or 1774, A. D. 
leaving three sons, viz 

A .. 


f — 


1st, 

PariRnath Singh, who 
by his fion, snereeded to the en- 
and after- tire estate as raja, 
wards hy d,ed in f788 j and 
bis grand 


2d, 

Jye Sree Singh, plaintiff, died leaving 
three sons viz. 

— A 


Jst, 2d, 

was succeeded by his MedneeSingh, Bhuwanny 


Singh, appel- 
lant in the 
Sudder De- 
wanny Adaw- 
lut. 


3 ?, 

Mtiharooder 
Sintih, nppel- 
lant in the 
Sudder De* 
waiiny A- 
dawlut. 


3d, 

Koonwur Bodh 
Sing, plaintiff, 
appellant in the 
Sudder Dewan- 
ny A daw lut. 


son, to the sou. | appellant in 

exclusion I tbe Sudder 

of all other Muneoralh Singh, Dewauny A- 
rnembers (original defendant dawlut. 
of the fa- ill the suit) died and 
niily. Oil was succeeded by 
the suit of I 

two sons of Seonath Singh (res* 
the original pondent in the Sudder 
grantee to Dewanny Adawlut.) 
participate 

nepiiew,**^ It was Set forth in the plaint, that Rnja Mookund Singh, a 
judgment former zemindar of pergunnah Ramghur, having contumaciously 
was given refused payment of his revenue, and openly resisted the authority 
them* the Government, a force was in the year 1772 sent under the 
zemin- command of Captains Camac and Goddard, for the purpose of 
darcc being rt'clucing iiim »o obedience; that Tej Singh, the ancestor of the 
one of those parties, aided principally by his second son Jye Sree Sinirh (one 
baide of tlie plaintiffs), afforded material assistance to those officers in 
division, re- s’^i^duing the aliove named Raja, and in subjecting tbe tenitory 
cognized bordering on the liills of Ramghur, to the authority of the Bntish 
by regiila- Government; that Mookund Singh having, in consequence of 
1793* Pro- contumacy, been deprived of his estate, it was intended by 
viiion was Government, to confer the same, together with the title of Raja, on 
made in Jve Sree .'^ini'h, in consideration of the services which had been 


that regula- rendered by him, but that he declined in favour of his father Tej 
fluuri^abo- whom the estate in question and the title of Kaja were 
lition of the a^'f'f^'dinglv granted; th.it Jve Sree Singh was deputed by his 
custom, father Tej Singh to proceed to Patna (the Governor General 
and it was Hastings being then at that city), for the purpose of there 
that^^after part the necessary engagements with Government, 

tlie isiof regaiding the revenue payable on the estate in dispute; that pre- 
Juue i794,viou«ly to his (Jye Sree Siugh's) departure, Tej Singh entered into 
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a written agreement, wherein he declared his estate to be divisible 1813. 
in equal portions between his sons; that on his return from Patna, ~~ 
the three brothers continued to live united with their father, 
the period of hisdemise, which took place in 1831 Sumbat, or 1774^eggj.nd 
A. lb ; that the plaintiff Jye'Sree Singh being absent at the time according 
of the actual occurrence of this event, Parisnath Singh succeeded to the 
to the entire estate, and was invested as Raja by Captain jJJujan "a d 

lind Major Crawfurd, but that the funeral obsequies of Raja 1 ej njudoo 
Singh were afterwards performed in concert by the three bi others ; laws of in- 
that the plaintiff, Jye Sree Singh and his brother Koonwur Bodh hcriiance. 
Sill', h, maintained a force for the protection of the estate in dispute, f*!** 
which was in no year completely fieed from the predatory i»cur- 
sons of neighbouring enemies ; that for the support of this force to be Hppli- 
Parisiraih Singh granted them certain villages, besides a pecuniary cable to the 
allowance assigned on the Sayer Mehal, but that the expences 
of the three brothers, attendant on the ceremonies of funeral and faiber of 
marriage, were defrayed in common ; that a difference having on the claim- 
one occasion arisen between Parisnath Singh and the plaintiffs, 
the former acknowledged the deed of partition executed by Tej 
Singh, wiih the terms of which he declared his readiness 101774 *^*^*^ 
comply whenever circumstances should render it necessary, but 
that a reconciliation having been afterwards effected between the 
brothers, no division of the estate took place, and the brothers 
continued associated until the death of Parisnath Singh in the 
year 1 840, Sumhut ; that Parisnath Singh was succeeded by his 
son Muneerath Singh, with whom the plaintiffs had wished to 
continue to live united, but that as Muneerath Singh evinced no 
attention to the management of the estate, nor any disposition 
to abide by the engagement of his father, but, on the contrary, 
ticitted the plaintiffs as strangers, and acted in all respects as if 
his interests were separate; the plaintiffs had brouglit the present 
action for a partition of the estate, and for possession of two- 
thirds of it, in conformity with the tenor of the instrument executed 
by Tej Singh their father, and the established law of inheritance. 

By the defendant it was contended, that the former refractory 
zemindar, Mookund Singh, had been expelled by Raja Tej Singh, 
in conjunction with the British forces, without any assistance from 
the plaintiff Jve Sree Singh; that the assertion of the plairitif^Ts 
legarding the absence of .Jve Sree Singh at the time of the decease 
of Tej Singh was false, both the plaintiffs having themselves 
assisted in the formal investiture of his (the defendant’s) father 
Paiisnath Singh, as Raja and successor to the entire estate ; that 
the plaintiffs were merely jageerdars, and had never lived in 
association with himself or his father Parisnath Singh, by whom 
sundry villages had been assigned to them in consideiation of the 
peiformance of certain services; that, according to the custom 
of the mountainous country, and to the usage of the family, the 
estate was not divisible, but that, on the <leath of the Raja for the 
time being, he is always succeeded in the raj and zemindaree by 
the eldest son, to the entire exclusion of tin? other branches of 
the family; that Parisnatli Singh was in the year 1774 confirmed 
as sole proprietor of the estate in dispute by the then Governor 
General Mr. Hastings; and lastly, that the claim of the plaintiffs 
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1813. must be barred by the operation of the rule of limitations. The 

plaintiffs, in replication, did not admit the existence of the usage 

Koonwur alleged by the defendant as determining his succession to the 
Bodh Singh estate in dispute, nor the validity of the custom in tlie present 
tI”seonath’ **^stance,‘ the zemindaree having been acquired by Tej Singh. 
Smgh. They also contended, that even allowing the existence of the 
custom, the exclusive right of the eldest son was, in this case, 
renounced by the agreement on the part of the defendant’s father, 
to the partition intended by their ancestor 'lej 5>ingh. Numerous 
exhibits were filed by the parties, of which the following, as beaiing 
immediately upon the case, chiefly deserve specification. An 
instrument, pui porting to have been executed by Maharaja 'Fej 
Singh on the 5th of Jeth 1820, Sumbut, lecitiiiu, that Jye Sree 
Singh having rendered him essential service when acting m con- 
junction with the force under Captains Caniac and Goddaid, he 
had, in consideration thereof, deputed him to accompany Captain 
Camac to Patna, there to execute in his name the necessary 
engagements regardmvg the estate, to be hereafter equally divided 
between bis three sons A letter from Paiisnath Singh, without 
a date, to the plaintifls, in answer to one received from them, 
recitioir, that he was aware of the existence of the document 
alluded to by the plaintiffs, the validity of which it was never Ins 
intention to dispute; that he was anxious that the management 
of the estate should be conducted by the three brothers, in concert 
with each other, and that their several expetrces should be defrayed 
in common ; that, if any such difference should arise, as to render 
a partition necessary, he would then agree to its being made, but 
that until then he wished to live with them united. A purwanna 
dated \st Shuhri Rubee oos ianee, 17th Jooloos, or I7ih year of the 
reign of Shah Aulum, corresponding with the year 1777, A. D. 
diiected by Captain Camac to Jye Sree Singli, wherein, that 
officer (after acknowledging the receipt of a letter from Jye Sree 
Singh, and mentioning the assistance he had received from him in 
bringing the mountainous country under the British authority,) 
recommended him not to make himself uneasy regarding a separa- 
tion of the estate, since it would be in his power at any time to 
produce the document executed by Tej Singh, authorizing that 
measure; adding, that he counselled him not to require a parti- 
tion so long as he continued on good terms with his brother Raja 
Parisnath Singh, but to report to Government whenever he found 
himself involved in difficulties and disagreement with the said 
Kaja, when he might rely upon an order from Government di- 
recting a partition between the brothers. 4th, A purwaiina dated 
6th of March 1782, A. D. directed by Major Crawfurd to Jye Sree 
Singh, wherein, after acknowledging the receipt of a letter from 
him, and stating, that he had spoken in his favour to Raja Paris- 
nalh Singh, and that the Raja informed him it was not his wish 
or intention, “ to create a disagieement on any point, that if 
differences should thereafter arise a partition might then be made, 
but that there was no necessity for its being done immediately," he 
reminds Jye Sree Singh, that the instrument executed by Maharaja 
Tej Singh is in his (Jye Sree Singh’s) possession, to be brouglit 
forward when occasion might require it, and adds, that he (Major 
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Crawfurd)was about to proceed on service, but should attend par* 1813. 

ticularly to bis interests on his return. The defendant exhibited 

three pottahs for the estate in dispute, which had been severally l 

granted to himself, his father, and his grandfather, and produced othen, 

an order under the Company's seal, and the signature of the v. Seonatb 
Honorable Warren Hastings, Governor General, dated 1774, A.D.SingU* 
directing Parisnath Singh, the defendant's father, to repair to the 
presidency, for the purpose of being confirmed in the zemindaree 
of Ramghur, in the place of his father, and receiving the usual 
investiture. Xhe evidence adduced on both sides, went to sup- 
port the respective allegations of the parties; the witnesses on the 
part of the plaintiffs deposing to their having lived united with the 
defendant and his ancestors, and those brought forward by the 
defendant deposing to the plaintiffs being merely jageerdars 
residing on the estate, and to their never having had any expences 
or transactions in common with the defendant or his father. It was 
the opinion of the Judge of the Zillah Court, that as the plaintiffs 
had not obtained possession of shares in the contested estate, 
in conformity with the tenor of the alleged deed of partition by 
Tej Singh, and had not since his death (a period of 32 years) sued 
on that account, before any competent tribunal, their claim was 
nor now admissible, and must be barred by the operation of the 
rule of limitations : the Zillah Judge observed further, that there 
did not appear to have been any dJVision of the estate in the 
family of the parties, and considered the order directed by Mr. 

Hastings to Parisnath Singh, and brought forward by the defen- 
dant, as evidence sufficient to prove, that the estate had not come 
into the possession of the defendant’s father or himself, by force 
or fraud, or other improper means. Judgment was therefore given 
against the plaintiffs, and costs rendered payable by the parties 
respectively. On appeal by Jye Sree Singh and Koonwur Bodh 
Singh from the above decision to the Provincial Court of Patna, 
that Court concurred in it, for the following reasons ; it was held by 
the Provincial Court, that although the instruments by Tej Singh 
and Pari.snath Singh were, from the documents and evidence 
brought forward in the case (more especially from the purwannas 
of Captain Camac and Major Crawfurd), proved to have been 
executed by those persons ; and that, notwithstanding the estate 
in dispute did not appear fo be of that description to which the 
rules contained in regulation 10, 1800, (providing in certain cases 
for the exclusive succession of a single heir without any division 
of the property, to landed estates situated in the jungle mehals of 
Zillah Midnapore, and other districts), could be considered applica- 
ble, yet it became in this case necessary to recur to the period, 
when the landholders were not empowered to make a division of 
their estates, without the knowledge and consent of Government, 
and to the custom then in force, by which, on the demise of a 
zemindar, such one of his heirs as was deemed by the Govern- 
ment qualified, obtained the estate. The Court remarked, that 
in virtue of this custom Parisnath Singh appeared to have been 
confirmed by Mr. Hastings in the possession of the estate in dis- 
pute; that when Parisnath Singh died, he was succeeded by his 
SOD Muneerath Singh, who had held undisturbed possession of the 
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1813. estate for 19 years, previous to the date of the institution of tha 
, present suit, and that, under the rules contained in regulation 1 1, 

BoXsfn h (providing, that a custonfi according to which some of the 
most extensive zeniindarees were not liable to division, and tho 
r. Seonath * estate devolved entire to the eldest son or next heir of the de- 
Sjiijflj. ceased, to the exclusion of all other sons and relauons, should 'be 
abolished) the claim of the plaintiffs was not maintainable; for, tlvit 
section 6 of the said regulation contains a provision that it shall 
not be in force until the 1st of July 1794, and then not to operate 
retrospectively. The decree of the Zillah Court was therefo'-d 
affirmed, but the Judges of the Provincial Court being of^opininn, 
tnat the claim preferred by the plaintiff's was notaltoa^ether gronnd' 
less, the costs were declared payable by the parties respectively. 
Jye Sree Srigh having died while the cause was yet pending in 
the Provincial Court, was succeeded by his sons, who» under his 
light anrl interest in the cause, preferred a further appeal to the 
Sudder Dewanny Adawlut. Muneerath Singh having likewise 
died, was succeeded by his son Seonath Singh, who became the 
rebpondfnt in the cause. The following were the grounds gn 
wh'ch <his Court (present 11. Colebrooke and J. Stuart) concurred 
in the decrees of the Provincial and Zillah Courts. The execution 
of I he alleged deed of partition by Tej Singh, was not proved to 
the ^atlsfact^on of tlie Court. It was observed, that the strongest 
evidem e which had been adduced in support of the execution of 
that document, were the purwannas stSiU d to have been directed to 
Jye Sree Singh, by Captain Camac and Major Crawford (in which 
the instrument in question wan clearly recognized), and which, if 
aulheiitic, must have been considered decisive as to the fact. The 
Court, however, saw strong reasons for doubting the authent city 
of iliese documents, attested as they were merely by the iniiials of 
the names of the above named officers, which were found not to 
rt'sembiti the handwriting of those officers, on other aiilhentic 
papers. I he piirwanna$ were suspected also from their appearing 
to contain an explicit statement of all that was required to sup- 
]:ort tlie ( iaim of the pl.tintiffs, and to explain in some degree the 
jcjisonsfor the delay w'hich had occurred, in not having before 
iiif.de known their claim. From a letter under date the 2’2d of 
August 1774, immediately after the death of Tej Singh, addressed 
by (’aptain C itnac to the Buidwan Cjuncil, and olitained by the 
Couit from the records of Government, it appeared, lliut that 
officer therein urgently recommended Parisnath Singh as sole 
successor to the estate without making any mention of the riuhfs 
of the remaining brothers, or of any arrangement having been 
pi ojfi ted by Tej Singh, for the equal division of the estate among 
lus sons, and of which, had it existed, it was obvious Captain 
Camac could not, from bis situation, have been ignorant. It also 
a| pcaied, that the Provincial Council of Revenue at Burdwan were 
on ihe 2(!th of SepUmber 1774, informed by Government, of iheir 
intention to confirm the succession of Parisnath Sinuh to the 
ztminoaree of Ramghiir, (as a measure consistent witli their 
former resolutions in favour of his father Tej singh) and of the 
order requiring the attendance at the Presidency of Parisnath 
feingh, for the purpose of leceivin^ his investiture. With lespecl 
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to the validity of the claim of the plaintiffs, according to the 

Hindoo law of inhentance, the Court observed, that this point 

„ turneaupon the further question, whether the estate in ^'spute 
^as to be considered a common zemindaree divisible by the laws „ selfnafu 
of inheritance, or one of those estates which by the custom noticed Singlu 
in and abolished by regulation 1 1, 1793. descended to one heir in 
ejcclusion of all the other membeis of the family. Adverting 
however to the extent and situation of the estate, to the zemin* 

^ <}ar possessiiiiT the title of Rnja, and to his maintaining a sort of 
feudal establishment of tioops and dependant jngeerdars ; the 
Court co>iild entertain little doubt, that it was not a common estate 
divisible by the law's of inheritance. The decrees of the Ziliah 
and Pro\inei.il Courts were accordingly affirmed by the Sudder 
Dewanny Adawlut, and the costs declared payable by the parlies 
respectively. 


IIUREE NARAIN RAI, Appellant, I8i3. 

versus — 

RAJ INDUR RAI, Respondent. Dec. 7tlu 

THIS was an action brought by Raj Indur Rai, in the Ziliah A talook 
Court of Rajeshahye on the 15th of September 1808, (and after- odginally 
waids removed under the provisions of regulation 13, 1808, to the 
Provincial Couit of Moorshedabad), to recover fiom Huree Naraiu rp„u,.e” ° 
Rai, possession of turruf Khidurpoor, the annual produce of afterwards 
which was estimated at 5,001 n^iees. It was set forth in the 
plaint, that the turruf in question, along with two other monzas^ - 

VIZ. Chopeenuggur, and Chiindunnuggur, had been sold in 1199, but 
B. S. by Maharaja Ramkishen, zemindar of Rajeshahye, to the not actual- 
plaintift ; tliut as the bill of sale contained the reservatory con- 
dition, that these lands should be held as a dependent tenure, the 
plaintiff solicited the zemindar for ix kharijnamek, or authority tOsaleofthe 
rendei the tenure separate and independent, which was granted in /eminda' 
the year 1201 ; that in virtue of this document, he petitioned the 
Collector fora separation of his purchased talook. in consequence 
of which petition, he was registered as independent talookdar of^ras in-’ 
Chopeenuggur, and Chundunnuggur, but that the transfer of eluded, in 
turruf Khidurpoor was postponed, although its separation was***®*'”'® 
repeatedly requested, and although the legality of that Pleasure 
was established by the AAari/nameA granted by the original zemin- of f,ectioa 
dar, as well as by two documents written by his son, in 1205, 14 , rcgula- 
subsequently to his decease, confirming that grant; that in 1206 
the whole of Ramkislien's zemindaree was subdivided into ^ots, 
and exposed to sale by public auction on account of arrears of purchaser 
levenue, and that (he lot Anooraii, in which the turruf in question having 
is situated, was purchased by a person named BhyrooOauth, who 
recognized the plaintiff s claim to separation, and executed a deed 
confirmatory of the original kharfjnamek; that the lot Anooraii right of the 
having been mortgaged by the auction purchaser to the defendant, lalooblar 
it became his property in 1208, but, owing to a suit instituted by 
the relations of the original zemindar, in the course of which it 
VOL. II. o 
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his zemin* 
dnree, the 
separation 
was ad- 
judged not- 
withstand' 
ing the ob- 
jections of 
a second 
purchaser 
of the ze- 
jnindaree 
by private 
sale from 
the tirst 
purchaser. 


was attempted to prove, that Bhyroonauth was merely the ndminab 
and that the son of the former zemindar was the real purchaser 
of the lot Anoorail, the lands were held khas until the decision of 
the suit in 1213, when a decree was passed, affirming the validity 
of the purchase ; and the defendant having become seized of the 
■property, ousted the plaintiff from the f^^rA■wy’Khldurpoo^, which 
was included in it; that the plaintiff had retained possession of 
the tuTYuf in question, during the whole period that had elapsed 
between the date of the original grant, and the decision of the 
abovementioned suit, and had regularly paid the revenue to Go- 
vernment. It was averred in reply by the defendant, that the bill 
of sale and other documents to which the plaintiff alluded, were 
forgeries, prepared and antedated for the purpose of defrauding 
the purchasers of the estate; that the present claim had originated 
under the influence of the same fraudulent motives as’ had ac- 
tuated the institution of the former suit, regarding the benamee 
purchase ; that in 1206, before the lands were held khas by Oovern- 
rnent, the plaintiff, so far from considering that he had a right to 
hold the turriif as an independent tenure, actually took a sub-lease 
of it, in the name of his deputy Sheokishen, from Bhyroonauth 
the auction purchaser; that he (the defendant) had cleared off 
the arrears of revenue with which the lot was incumbered, and 
had become legally possessed of the property, in conformity with 
the decisions of the Zillah and Provincial Courts; that had the 
plaintiff been confident of the justice of' his claims to separation, 
he would have preferied them previously to the sale of the zemin- 
daree by public auction; and that even admitting the validity of 
the documents he alluded to, Uiey could not now operate in his 
favour, in consequence of the limited period for separation pre- 
scribed by section 14, regulation I, 1801, having elapsed. 

It appeared to the Senior Judge, that Rajah Ram Kishen sold 
the turruf in dispute to the plaintiff, for the sum of 1,715 rupees, 
to beheld dependent on his zeinindaree, and two years after the 
sale (the plaintifl' being bis son in law) executed a deed in his 
favour, empowering him to hold the turruf as an independent 
tenure; that he consequently peliiioned the Collector several 
times, to register his name as an independent talookdar ; and that 
the Collector having instituted proceedings to ascertain the pro- 
priety of that measure, was induced to refuse the request, upon 
discovering that the word pwWww had been used in the kharijnama^ 
though no objection existed on the part of the succeeding zemin- 
dars. The above facts appeared, from the bill of sale and kharij- 
nameh granted by Hamkishen, from the confirmatory documents 
signed by bis son, from the reply of Bhyroonauth to the Collector, 
acknowledging the right of separation, and from the Collector’s 
proceedings, vrhich were all filed by the plaintiff*. The Senior 
Judge was further of opinion, that the claim of the plaintifl was 
not in anv way invalidated by the evidence adduced by the defen- 
dant. The assertion of the papers being forged could not be sup- 
ported by any sort of proof. On the contrary, the handwriting 
they exhibited, exactly corresponded in appearance with other 
manuscripts, known to have been written by the proprietors. The 
document in the name of Sheokishen; filed by the defendant, con- 
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tliining an agreement on the part of the plaintiff) to hold the tur^ igi 3 . 
ruf^s an under tenant, at an advanced jummaf was not considered 


ment should fall into the hands of the defendant. Had he com- 
missioned Sheo Kishen to act on his behalf, he would certainly have 
furnished him with a mokhtarnameh^ but no such document was 
forthcoming^, moreover, it was proved by receipts and other docu- 
ments adduced by the plaintiff, tliat he held immediately of Govern- 
ment, while the lands remained kha9. The plea of the defendant, 
stating that the^ plaintiff was dilatory in applyinpr for separation, 
seemed to be inadmissible, the reverse being proved by an inspection 
of the Collector’s books. As the refusal of that officer to separate 
the turruf 'm question appeared to have originated in a miaiaken 
interpretation of the word puttun, occurring in the kharijnameh^ 
which had been held to mean “ dependent,*' while, in reality, it 
signified ‘‘ constituting,” and as the plaintiff’s right to separation 
appeared to have been satisfactorily established, the Provincial 
Court passed a decree in his favour, with costs payable by the 
defendant, directing the Collector' to separate the Khidur- 

poor from the zemindary of the defendant, and to cause an entry 
of the plaintiff’s name to be made in the registry, as independent 
talookdar of the same. On appeal from the above decision to the 
JSudder Dewanny Adawlut, that Court deemed it expedient to call 
for the original exhibits filed in the Provincial Court by the 
respondent, or for authenticated copies of ihem^ 'Ihese papers 
were transmitted, and their validity was fully established; the bill 
of sale by Maharaja Ramkishen, the hharijnamek subsequently 
granted by him, the confirmatory documents by his son, and that 
by Bhyroonauth, the auction purchaser (recognizing the right of 
separation vested in the respondent), were proved to be genuine 
by the testimony of several witnesses, who either witnessed the 
signature of those persons, or deposed to their handwriting. 
The Court of Sudder Dewanny Adawlut (present H. T. Coiebrooke 
and J. Fombelle), considered that, although by section 14, regu- 
lation 1, 1801, the rights of the respondent (being involved in 
those of the former zemindar) were transferred to the auction pur- 
chaser (Bhyroonauth), yet, that the latter had formally and volun- 
tarily relinquished the privileges with which he became thus 
invested, by acknowledging and confirming the original grant ; 
and that the appellant, who derived his rights from Bhyroonauth, 
could not be entitled by his purchase to any privilege which had 
been previously relinquished by the person from whom he pur- 
chased. That part of the decree of the Provincial Court there- 
fore was confirmed, which recognized the respondent's right to 
separation, but as the Provincial Court had not issued any order 
for fixing tX\ejumma according to the regulations, the decree of 
that Court was amended as follows : It was decreed, that the 
respondent should be put in possession of the /urruy* Khidurpoor, 
and that he should continue to pay the usual revenue to Govern- 
ment thiough the appellant, until the Collector should ascertain 
tlie rate of assessment to be levied on the parties, and receive. 


genuine. It Was not probable that the plaintiff should have Hurree 
engaged for a higher rate, while his own claim was pending before 
the Collector, or that, even if he had done so, the deed of agree- j* 
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their engagements for the due discharge of the same, according to 
the rules laid down in regulation I, 1793, and regulation 5, 1810;, 
NarafnRai further, that at the conclusion of the arrangement, the respon* 
V. tlaj In- ’ dent should be considered as holding an independent tenure and, 
dur Rai. should receive from the appellant the mesne profits of the landa,^ 
The expences of separation and the costs in both Courts were 
made payable by the parties respectively. 


1813- BABOO GOPEE MOHUN, Appellant, 

versus 

Dec. 7ih. ISHRYCliURN, and Others, Respondents. 

A talook THIS was an action brought by Baboo Gopee Moliun.in theZillalr 
being se- Court of Jessore, on the 15th of February 1804, or .5ih Phalgoon 
froT^ of the Bengal year 1210, against Ishrychurn, talookdar, and two 
zeminila- Others, possessors of kismut Moolgurh, &c. formerly dependent on 
reebyilie pergunna Churolia, the zemindaree of the plaintiff. The object 
consent of of this suit was to procure a deduction of 832 rupees, 8 anas, in 
concerned revenue made payable by the plaintiff, by transferring the said 
and assess- Sum to the charge of the defendant’s estate. It appeared that 
ed by the zemindaree in which this talook was situated, appertained, until 

tlie collec- ihe year B. S., to Rajchunder Rai, whose estate was at that 

period sold on account of arrearsof revenue, and puichased by Huree- 
to whic h it narain Gosaul, from whom, in the same year, the father and grand- 
was sub- father of the defendant, Ishrychurn, obtained possession of the talook 
ject prcvi- a dependent tenure. In 1202, B.S., the whole zemindaree was 
Be^P^aratUm,^ at the sheriff ’s sale, when Nubkishen purchased it on Account 
without re- of his son Rajkishen, the half-biother of the plaintiff. Rajkishen 
ference to continued invariably to receive the rent, at the usual rate, from the 
its actual talookdar, until the year 1207, when a petition was presented to 
Buchassek- in the name of Rajkishen, praying that the talook 
incut might be separated from his zemiuilaree. This request was 

declared acceded to by the Collector. In the year 1208, B. S., the plaintiff 

"^'d^'and with his half-brother in the zemindaree, in conse- 

another" di- of an Order of the Supreme Court, where he had sued for 
rected to be joint possession. The plaint set forth, that the talook in question 
made*, ac- foiined part of the zemindaree of the plaiiitilf', and was not liable 
r?»us"V" separation ; that, although the profits derived from it varied in 
Bcclimi lo their amount, and were once so high as 1,387 rupees, 8 anas, 
rcfiiihiiion yet it had been assessed at the rate of 5o5 rupees only, by 
1, 179.3, which means the balance, viz. 832 ruj>ees, 8 anas, was unduly 
scribca*^*^^' remainder of the zemindaree ; that the separation 

that^^when taken place, not at the instance of his half-brother, but by 
a portion means of the fraudulent practices of his vakeel. It was averred in 
of all estate reply, by the defendant, Ishrychurn, that the talook in question 
transferred independent tenure, and had existed as such for some time 

])y"|)rit7ie Previous to the plaintifT s acquisition of the zemindaree ; that it 
sale, gift„if had been separated and its rate of assessment determined by the 
or other- Collector according to section 1), regulation 8, 1793, after an 
'^*^*snwnt the title deeds and other documents ; that the plaintiff’s 

up^riirat claim was founded on a sheiiff's sale made subsequently to the 
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decennial settlement ; and that he could not be justified in levy- 18I3. 
ino^ extraordinary taxes, or in any wise infring:irig the rights — 
declared by Government to belong to the inferior landholders; 
that, had there been any fraud in the transaction of petitioning for 
separation, it would have been brought to light by Rajkishen, fixed at an 
whose interests were involved in the result : that, lastly, the amount 
present suit was illegal, the plaintiff not having been joined in 
by his brother, who equally participated with him, in all the rights 
appertaining to the zemindaree. The facts were, that in the year ponioo to 
1204, Raja Kajkishen complained, that the talookdar of Mooigurh, Us actual 
&c. did not discharge the rents due on his portion of the estate, 
and petitioned the Collector to compel him to do so, or to hold 
the talook as an independent tenure, paying the revenue imme- ihe whole 
diately to Government. In consequence of this petition, the talook- estate may 
dar was called upon, when he delivered in sundry 
consisting of settlements made by former zemindars, receipts, &c. actual 
which proved that the actual amount of rent paid for the talook produce, 
had been hitherto condned to the sum of 555 rupees annually. 

The Collector accordingly, in 1207, separated it from the zemin- 
daree, fixing the assessment at the abovementioned rate. The do- 
cuments, on the authority of which this arrangement chiefly rested, 
were, first, a written agreement entered into by Hurreenarain 
Gosaul, the former zemindar, in 1188, secondly, an adjustment 
of accounts for the year 1198, and thirdly, receipts for the years 
1205 and 1206, all of which demonstrated, that, no larger annual 
sum than 555 rupees had been paid as rent for the talook in 
question. These vouchers were produced in Court, and several 
witnesses were called on by the defendant, who satisfactorily 
piovedf their authenticity. To counteract these statements, the 
plaintiff filed several documents, with a view of proving that the 
amount of rent levied on the talook varied in different years, and 
he offered to bring forward evidence which would establish this 
fact. As this suit was instituted under section 12, regulation 8, 

1793, which gives liberty to the zemindar, if dissatisfied with the 
separation of a talook from his estate, to sue the holder of such 
talook, in the Dewanny Adawlut, for the right of property in the 
lands, and the Zillah Judu^e being of opinion, that this suit was not 
warranted hy the regulation above quoted (inasmuch as this 
related merely to an error in determining the rate of assessment, 
which did not rest with the defendant, whose claim to separation 
had been established by the Collector’s proceedings.) gave judg- 
ment iu favour of the defendant, with costs against the plaint iff. 

On appeal from the above decision to the Provincial Court of 
Calcutta, it was insisted on, for the plaintiff, that tlie talook in 
question could not be separated, unless by the mutual consent of 
the parties, it being a dependent tenure : that the illegal separa- 
tion took place three months after the proprietary right in the 
zemindaree had been decreed to the plaintiff, by a judgment of the 
Supreme Court; and that, his consent to the measure had never 
been obtained, nor even required; that all the abwabSy or 
extraordinary taxes, had been consolidated in 1197, (the period 
of the decennial settlement,) when the accounts delivered into 
ihe Collector's office exhibited the sum of 1 ,258 rupees, 9 anas. 
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1813. 15 gundas, I cowry, as the annual assessment of the talook'; 

that, in the year 1202, this rate was encreased, when, on account 
Baboo of arrears, the talook was attached, and the defendant agreed to 
Gopee Mo-pg^y a further sum (55 rupees), on which condition the attachment 
Islu-ycharn removed; and that the accounts for the year 1205, B. S. 
and others, exhibited an encreased rate of assessment on the talook, amount- 
ing to 1,387 rupees, 8 anas. The papers relative to the decen- 
nial settlement were produced from the Collector's office, and 
they confirmed the statement of the plaintiff, as far as related to 
the amount of rent, to discharge which, the talook was declared 
liable. To prove the fact of the agreement stated to have been 
entered into by the defendant in 1202, an ikrarnameh^ or written 
declaration, was adduced, but not being duly authenticated, proved 
nothing, and another document relative to the year 1205, pur-^ 
porting to be official, but which, not having the requisite signatures, 
was considered inadmissible. The document, on the other band, 
filed by the defendant, regarding the settlement made by the for- 
mer zemindar in 1188, was duly authenticated and signed by 
Hurreenarain. This deed recited, that the rent of the talook was 
fixed at 555 rupees annually. On these grounds, the Judges of 
the Provincial Court were of opinion, that notwithstanding the 
accounts prepared at the period of the decennial settlement, no 
higher rate of rent than 555 rupees had been paid for the talook ; 
that the plaintiff's claim to a higher rate of rent was totally inad- 
missible, and as he became possessed of the zemindaree, not by 
a purchase at public auction, but. by virtue of an order of the 
^Supreme Court, they considered themselves as not competent to 
alter the proportions of assessment. The decision of the Zillah 
Judge, in affirming the defendant's right to separation, was' at the 
same time held to be erroneous, inasmuch as, he (being a depen- 
dant talookdar) could not possess that right, by section 16, regu- 
lation 1, 1801. It was therefore decreed, that the talook should 
be reannexed to the zemindaree; and hereafter be considered as a 
dependent tenure, at the stated rent; and that the costs of the 
suit should be discharged by the parties respectively. The ap*- 
pellant made a further appeal from this decision to the Sudder 
Dewanny Adawlut. In the mean time, Ishrychurn had died, and 
his heirs, Goureenath and Kam Tunnoo, became the respondents in 
this suit. It was alleged for the appellant, that even admitting 
the validity of Ishrychurn's voucher, purporting to have been 
executed by a former zemindar, fixing the rent of the talook, inclu- 
sive of all charges, at 555 rupees, yet that circumstance did not 
confer a right on his heirs to retain the talook as a mokurreree 
tenure, at the same rate ; that the other documents, being without 
the requisite signatures, were invalid, although several witnesses 
bad affirmed their authenticity ; and that the method by which 
the appellant became seized of the zemindaree, could not, in any 
way, affect his rights as a zemindar. The respondents replied^ that 
Ishrychurn *8 voucher was sufficient to establish an hereditary 
right of succession to the talook on the stated terms, and to esta- 
blish the right, it was not necessary that it should be expressedf. 
as in the case of a new grant, for it was necessarily implied, this 
b.eing simply a confirmatory deed. The Judges of the Sadder 
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Dewanny Adawlut, (pr>esent H. T. Colebrooke and J. Fombelle); 

after an attentive consideration of the pleadings on both sides, : — 

were of opinion that the appellant was bound by the act of his 
predecessor, who. applied to have the talook separated from hisj^Q^, 
zemindaree, but that the Court of Appeal decided erroneously in ishrychnra 
determining the yumma at 555 rupees, solely upon the vouchers sod others, 
produced by the talookdar. That part of the decree therefore was 
reversed, which directed that the lands in question should be 
reannexed to pergunna Churolia, as a dependent tenure, at a jumma 
of 555 rupees, and it was finally decreed, that the talook should be 
considered as a distinct mehal^ and the assessment fixed on the 
lands composing it, and on the remainder of the zemindaree, in the 
manner prescribed by clause 3, section 10, regulation 1, 1793. 

The costs iu this Court were made payable by the parties respec- 
tively. 


THE COLLECTOR OF TIPPERAH, Appellant, 1813 . 

versm - 

GHOLAM NUBEE CHOWDRY, Respondent. Dec. 24th. 

THIS was an action brought by Ghoiam Nubee Chowdry, in Claim to 
the Zillah Court of Tipperah, on the 15th of February 1805, or the obtain se- 
25th of Ma^h 1211, against the Collector of the said Zillah, ^ 

dispossession from a six ana share of pergunna Gopaulpoor Mir- 
zanuggur, which share the plaintiff claimed as a separate inde* portion of 
pendent proprietary right. The annual produce was estimated at”!' 

9,727 •rupees. On the 10th of November 1801, corresponding 
with the 26th Kartick 1205, B. S., the Collector (Ryley) con- ground" " 
sidering the 6 ana share aforesaid to form part of a joint undivided of a private 
estate, and to be comprised in the 16 ana share of the said of 
pergunna, registered it as such accordingly, and directed P® J***®?»^ 
several proprietors to elect a manager; on their failing to tinct settlV 
comply with this requisition, a manager was appointed by meat with 
the Collector, in pursuance of the regulation applicable tojbe sharers 
such cases, and on its appearing that the zemindaree had ^^tllen 
into great arrears of revenue, an aumeen was deputed to attach sessment, 
the lands. The plaintiff, thinking himself aggrieved by this rejected, as 
proceeding, addressed a petition to the Board of Revenue, 
which he stated that by a partition of the z^^'ndaree, which 
took places long time bacl^^ Moobummud Kasim bec^e had taken 
possessed of a four ana share, and Moobummud Reza, his uncle, place in 
and Moobummud Mustafa, his father, remained in joint possession***® “*?^« 
of the twelve ana share ; that this latter share also was separated 
in 1182, by order of Mr. Shakespear, each brother retaining agiiUiions. 
distinct proprietary right ; that he, the petitioner, succeeded to his 
father's share, and continued to pay the revenue ai^sessed upon it, 
viz. 8,667 rupees, 14 anas, I6gundas, 1 cowrie, for a period of 
22 years, during all which time he was furnished with separate 
receipts for his payments. The petition concluded, by stating, that 
the sWes abovementiooed had been unjustly united by the coU 
lectOTf and «registered a« a joint undivided estatCi and that the 
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ISJ.I. interests of the petitioner weie materidlly suffering from the 

expeiire to which he was put, by bein^ compelled to suppoit the 

The Col- anmeens and other officers deputed by Government to leali/e the 

Jertor of aricars, into which the whole estate had fallen. On receipt of 

t* Chohoii petition, the Collector was called upon to state the facts of the 
NuU'e case, and to ascertain the piecise natuie of the tenure, by which 
CliDwdiy. Gholam Nuhee had lutherto held a six ana share of the zemin- 
daree. From his reply, it appeared, that he did not conceive iho 
petitioner had a right to hold that share as a separate unconnected 
estate. At tins time, the several shaiers having paid up their 
ai rears, and of themselves nominated a manager over the estate, 
the Government officers had been recalled. 'J’he petitioner conse- 
ijuently could have no giievance on this head. The Board of 
Revenue, on receipt of this report, directed the petitioner to institute 
a suit ill tlie Zillah Couit, by which measure the point in dispute 
VIZ. his rii;ht to liold the share as a separate tenure, might bo 
ascertained. The plaint was similar in substance to the petiiion, 
and a tuksf cm-nameh, or deed of partition, was adduced in siinf»ort 
of the fact of the partilion. Jt was also alleged by the pi lintilf, 
that tlie Collector, at the time of the decennial settlement, asscssi d 
Ins share, piocccding by a comparative estimate of the forces ing 
live }eais; and to establish this assertion, the accounts of the 
pergunnah for that penod were piodiiced. Several receipts also, 
graiitdl by the C(. Hector, in the n.ime of the plaintilf alone, for the 
s'x ana sh.ire, were given in, to prove that he had the sole piopiie- 
tary riiiht. 'J he fhdendant, in answer, stated that the document 
by which the partition ot the estate was attempted to be proved, 
liad not been duly authenticated; and that it did not bear the 
signatnies ol the several shareis; that, on thecontraiy, two of 
them had presented a petition shewing its invalidity; that the 
a.’^sessnient alluded to by the plainlilf had not been made on 
distinct poitions of land ; but had been levied on the propiietois 
in piopoitioii to the interest they possessed in the estate lespec- 
tively, and that, although sepaiate leceiplshad been granted, yet 
that was an iiiegulur proceeding, and did not by any means esta- 
blish the legality of the pariilion. 1’he plaintiff, in rephc;^tion, 
urged tlie absence of one sharer, and the minoiity of the others, as 
the cause of the omission of their signatures; and to obviate the 
objection of tlie partition not having been made rnonzaioaree^ or 
by distinct portions, it was affirmed, llmt the nalure of the property 
would not admit of this arrangement; the value of lauds being 
subject to continu.d fluctuation, from tiieir proximity to the river, 
great insecurity of f>ioperty would have been the consequence of 
such a paitition. The Zillah .fudge did not consider it incumbent 
on him to asceitam the truth of tlic plaintiff's plea, respecting the 
lands having been acUially separate<l, but, that whether the estate 
had bren legally scpaiated, or should be held as a joint tenure, 
was the point which should be attended to. The reason assigned 
by the plainiiir for a inouzawnrce partition not having taken place, 
was helfl to he futile, inasmuch as it did not apply to other parts 
of the zcmindarce, which were at loo great a distance from the 
river to he aft'ected l)y its encroachments. The tuksecmnameh, or 
deed of partition, was not considered a valid instrument. Judg- 
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went was therefore gfivee against the' plaintifT dUmi^sin^ clairffi 

with costs. On appeal from the above? decision jto the Provincial 

Court of Dacca, that Court reversed it, thedocarilentseonfifrhatory 
of the partition, &c. being deemed sufficSent proof. ^ was decreed, xipp^rji,^ 
that the zemindaree should remain divided, on thederiTis contained v. Gboiain 
in section 27, regulation 8, 1793, according to the' ft|llo^"ng pro- Nobce 
portions: a four ana share, on account of Moohiimmud Ka^im 
a six ana share, on account of Mopl^ummud MustafU; and a six 
ana share, on account of Moohumtnud Reza, the father and 
predecessor of appellant. It was further decreed, that the sepa- 
ration of any new alluvial lands, which might accrue to tiie estate, 
should not be prevented by this decision. The costs in both 
Courts were made’payable by the parties respectively. 

The Judges of the Sudder Dewanny Adawlut, (present J. Fom-^^ 
belle and W. B. Rees) on appeal, were of opinion, that the 
paitition hud not been legally made; for, if it had, the respondent, 
at the time of the decennial settlement, would have entered into 
a specilic engagement for his own estate ; and it appearing from 
the evidence, that the assessment had been levied on the Several 
partneis in proportion to their respective interests, without refer- 
ence to measurement, or estimation of the produce of their several 
porrions, the settlement so concluded was held irregular and in- 
valid. The decree of the Provincial Court was therefore reversed, 
and tl^ claim of the respondeat was finally dismissed with costs. 


BYJNAUTH MUJMOODAR, Appellant, 
versus 

BEEN DYAL GOOPUT; Respondent. 

BYJNAUTH Mujmoodar, the original plaintiff in this ease, A purchases 
bioiiiflit an action in the Register’s Court of Zillah Dinagepore,^^j^*^’'‘*’*'^ 
on the ‘29 th of January 1801, against Deen Dyal Gooput zemindar, y/*^*^* 
and hM tenants Miitun Mundul, and Peer Moohummud Mundul, zemin- 
to recover the sum of 124 rupees, the value of timber unduly 
appropriated by those persons. It appeared lu evidence, that in 
the month of Phalgoon 1205, Or February 1799; the Chukla of 
Glioraghaut, forming the zemindaree of Raja Radhanauth, was be.sides rhq 
divided into six Jots, and disposed? of by public auction, for^the^j^Y”^ 
satisfac tion of arrears of revenue. The plaintiff purchased' 

Oovindpore, comprising Baungurh and many other mouzas, iutermined 
which were forests of sau I and other trees. Deen Dyal Gooput that the 
purchased lot Hinchalgaree of the same Ckukla, besideb 
propnetary right to the bunkur of the entire estate. From the 
leport of an aumcen^ who was deputed to ascertain the site of the veys^>||j^ 
forests in which the timber had been felled, it appeared that they « right over 
were situated within the limits Of the lands purchased bv the 
plaintiff. It remained, therefore, to define the privileges which 
the owner of the soil and the owner of the bunkur were entitled 
to respectively. On the part of the plaintiff, two persons, who irmwing in 
had held talqoks under the farmer zemindar, were brought forward purtioa. 

VOL. II. r 
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1814. to prove, that previously to the sale of his estate, he retained the 

superintendence of the Saul forests in his own hands, and that 

purchased the profits arising from them were consolidated with his land rents 
by A. 1 he formed ^ considerable portion of his revenues. It was argued 

that the above allegation, though admitted, 
bis right in could not lead to the inference that every proprietor of the soil 
thesoil, per- must invariably enjoy the profits of the timber growing on his 
initied to and' that although the former zemindar had refrained from 

farmingthe hunkur^ yet (the rights vested in him being absolute), 
and ml- the mode in which he had managed the collection of his rents was 
tivate it, a matter of no importance. It was farther insisted on, that the 
ceeds*of bunkur, ex vi termini, necessarily conferred a property in 

the timber fl'® timber. The Register, relying on the evidence of former usage, 
felled Ap- and being of opinion that such large trees as saul, &c. were not 
pertaining included in the right of bunkur, gave judgment in favour of the 
plaintiff’, with costs. The Zillah Judge, on the 23d of February, 
confirmed the decision on appeal. In the mean lime, the defen- 
dant had continued to fell trees from the lands of the plaintiff, 
while the suit was pending; inconsequence of which, they were 
again sued on the 2d of April 1802, in the Zillah Court of 
Dinagepore. The plaintiff laid his damages at 2,414 rupees, 2 
anas, and on the same principle as that which guided the former 
decision, obtained judgment for the full amount claimed ; the 
defendants not making any exception to the estimated vfiluc of 
the timber. Deen Dyal Gooput and the other defendants, being 
dissatisfied with the above decision, preferred an appeal to the 
Provincial Court. The same title, had formerly been tried lietween 
Deen Dyal Gooput and another party ; and the decree of the 
Provincial Court awarded the profits of the timber as necessarily 
forminc a part of the rightof bunkur. This document was given 
in evidence. The Provincial Court being of opinion, that the 
trees then standing on the lands purchased by Byjnauth, were 
not included in his purchase, reversed the decree of the Zillah 
Court, but left it optional ivith him to bring an action of trespass 
against Deen Dyal in the Zillah Court, with a view of trying his 
right to the forest lands; observing, ihat should the result of the 
trial prove that Deen Dyal had trespassed where he liad neither 
rightof soil, nor of bunkur, an action might be brought to recover 
the value of the timber unduly appropriated. Accordingly, on 
the 14th of January 1807, Byjnauth again sued Deen Dyal 
Gooput in the Zillah Court, to recover posse.ssion of the forest 
r lands; estimating the annual profits at 971 rupees, and giving in 
evidence his purchase by auction of Baungurh and the other 
' mouzas in which the forests were situated. The defendant, in 
answe't, averred that this was insufficient to establish tlie claim, as 
it tended to prove a title in the cultivated lands only ; and not a 
right to the profits of the or forests. The Zillah .ludge, 

however, relying on the evidence adduced in the former trial 
establishing the usage of the late zemindar, and proving that the 
saul forests in which the trees had been felled were situated within 
the zemindaree of the plaintiff*, gave judgment in his favor, with 
costs. On the 27th of February 1801, an appeal was admitted 
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by the Provincial Court, and, after receiving; evidence of Deen 
Dyars having actually purchased the bunkur of Qhoraghaut;^ the ""J 
Court again reversed the decree of the Ziliah J^dge, 
to Deen Dyal the proprietary right to^all the^ timber of apontiane* v, 

OU8 growth in the zemindaree. Byjiiauth being desirous or appeal- Deen Dyat 
ing from the above de<usion, and it being considered desirable 
(with a view of furnishing a precedent), that the relative rights 
of the parties in this case should be clearly defined, a special 
appeal was admitted by the Sudder Dewanny Adawlut on the 
23d of November 1808, The appellant filed a document purport- 
ing to have been writteu by the late zemindar, addressed to his ' 
agent, whom he desires to take special care to abstain from 
farming out the saui forests, remarking, that they should be kept 
quite distinct from the bvnkur, which meiely conveyed the right 
of pastuie, and a few other unimportant privileges. A jumrm 
wasil bakee, for the mouza of Pboolbaree (a portion of the zemin- 
daree in question), was also filed, from v?hich it appeared, that 
the profits of the saul trees were included 4rnder the head of land 
rent, and a copy of the auction sale papers, to prove that the rent 
of the bunkur had not been apportioned over the several parcels 
of the zeminuaree, but had been consolidated with of 

lot Hiuchulgaree, and assessed at the low rent of three rupees, 
although the annual profits of the saul forests, in the time of the 
former zemindar, sometimes amounted to 1,000 rupees. From 
these circumstances, it was inferred for the appellant, that the 
bunkur^ and the saul forests, were always considered distinct, 
and tliat the owner of the one ,was not necessarily to enjoy 
the other, fhe respondent denied the authenticity of the first 
document. With respect to the jumma tonsil bakee^ he contended, 
that it proved nothing, inasmuch as the former zemindar bemg 
absolute, might bring his profits to account under whatever head 
he pleased, and that the low rate at which the had been 

assessed was no argument against its including the profits of the 
saul forests ; it frequently happening that the value of tenures is 
under-rated, as well as over-rated; especially when the profits 
are variable, as in the present instance. Several other decrees in 
analogous cases were cited; in all of which it had been deter- 
mined, that a puichase of bunkur involved a right to all profits 
arising from every description of timber. The Court of Sudder 
Dewanny Adawlut tpresent H. T, Colebrooke and J. Fombelle), 
on a consideration of all the circumstances of the case, were of 
opinion, that trees of sppntaneous growth, whether great or small, 
belonged to the respondent by his purchase of the bunkur of the 
entire estate of the late zemindar; but that no right to the land 
on which the trees grew was conveyed by the sale, of hunkun The 
decree of the Provincial Court was therefore amended, and it was 
finally adjudged, that the appellant^ us purchaser of the soil, 
siiould enjoy its produce when cultivated; and that the respondent 
sliould remain in undisturbed possession of the profits arising 
from the forests. By agreement of the ^parties, it was Curther 
ordered, that ihe resppndent should not obstruct the appellant in 
iicaiing away the forest lands, but should possess the timber 
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wlien felled ; and that id the event of the appellants wantonly 
cutting down any trees,- without being able afterwards to cultivate 
the land, he should makegood to the latter whatever loss might 
be thereby sustained. 


1814. SHEONAUTH RAI (Pauper), Appellant, 

' versus 

Marchi7th. MUSSUMMAUT DAYAMYEE CHOW0RAIN, Respondent. 

Imprdi- THE appellant in this case was the adopted son of the respon- 
menta to (Jent, and hy virtue of that adoption he sued her for pnssessfon of a 
^uccess^on, *^*niindaree, consisting of a 5 ana share pergunnah Kaknaree, tlie 
held by the hereditary property of her late husband. The suit was instituted 
Hindoo on the 8th of September 1808, in the Zillah Court of Mymunsingh, 
but subsequently removed, under the provisions of regulation 13, 
the first ’ 1808, to the Provincial ‘Court of Dacca. The annual profits of the 

temporary estate were estimated at rupees 13^000. The defendant Da- 
and re- yatnyec, pleaded in the first place, the invalidity of the adoption (she 
second having obtained her husband's consent to the measure) ; and 
perpemal. second place, the profligate Sind abandoned conductor the 

Ofi'ences plaintiff, which had subjected him to degradation, incapacitated 
involving a him from performing the funeral obsequies of herdeceased husband, 
elusion" consequently, excluded him from the rights of inheritance, 

from^tribe The plaintiff did not attempt to controven the former plea; and 
considered numerous witnesses were adduced, froiti whose concurrent testi- 
to belong mony it was satisfactorily established that his behaviour had for 
a series of years been marked by offences of peculiar turpitude 
® ’ and atrocity. He had been shamefully addicted to spiiituous 

liquors; he had been in the habits of associating and eating with 
persons of the lowest description and most infamous character ; 
he had wantonly attacked and wounded several people at diffeient 
limes; he had openly cohabited with a woman of the Moohummu- 
dan persuasion; and he had set fire to the dwelling-house of his 
adoptive mother, whom he had more than once attempted to 
destroy by other means. The Hindoo law officer of the Provincial 
Court being required to furnish his opinion on the case, declared 
that it was competent to the defendant, under these circumstances, 
to forsake her adopted son, and disinherit him. '1'he authorities 
cited in his vyuvustha were as follow : The texts of Apastamba 
and Sanchn ; “ The heritable right of one who has been expelled 

from society, and his competence to offer oblations of food, and 
libaiions of water, are extinct. One who has been expelled from 
society is a person who has been excluded by his kinsmen from 
drinking water in their company, on account of some heinous 
crime.’' The text of Nareda: “An enemy to his father, an 
outcast, an impotent person, and one who is addicted to vice, take 
no shares of the inheritance, even though they be legitimate : much 
less, if they be the sons of the wife by an appointed kinsman.'' The 
text of Munoo : “ Ail those brothers who are addicted to vice lose 
their title to the inheritance." The text of Yajnyawakya ; “ But 
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their sons whether legitimate, or the olfspriof of the wife a iai4. 

kinsman, are entitled to allotroeOts, ^roia' «i7»«far defe^i* 

Their daughter^, or the.femaie cbiMren of euchi fiWaon^ m^tst bo 
supported until disposed of in marriage. On reooitdng |tht;^oy« 
exposition of the law, the Judge of the Proyrnoial Court who tried nkwt Da- 
thc cause, dismissed the c)aim of the 'plain tiff, considering it totally yamyer. 
inadmissible. Sheonath Rai, being dissatisfied with this decision, CHowdram. 
appealed from it in formd pawperts, . to ’ the Sadder Dewanny 
Adawliit, where it was confirmed by the Officiating Judge who 
heard the appeal ; but in consideration of the; a ppeUant^e having 
been taken from the protectio#of his natural parents, the respon- 
dent was directed to supply him constantly with food and raiment. 

The appellant afterwards petitioned the Court to revise its pro* 
ceedings, on the ground that two instances had formerly occurred, 
in which it had been ruled that a father was not at liberty to dis- 
inherit his son for offences similar to those attributed to him. The 
Officiating Judge required an opinion from the Hindoo law officers 
on the case of the appellant; They declared, that of all the ofiTences 
proved to have been committed by Sheonath, one only, namely, 
that of cohabiting with a Moohurnmudan woman, was of such 
nature as to subject him to the penalty of expulsion from his 
tribe irrevocably ; that offences considered with reference to their 
occasioning exclusion from inheritance, might be considered in a 
two fold point of view ; first, those which involve partial and tem- 
porary degradation ; and secondly, those which are followed by 
loss of caste. In the former state, that of penial degradation, when 
the offence which occasions it is expiated, the impediment to 
succession is removed, but in the latter, where the degradation is 
complete, although the sinfulness of the offence may be removed 
by expiatory penance, yet the impediment to succession still 
remains; because a person finally excluded from his tribe must 
ever continue to be an out-cast. The Court (present W. E. Rees) 
under this exposition of the Hindoo law, seeing no reason to alter 
its former juagmenti did not think proper to comply with the peti- 
tion for a review. 
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1814. KULB ALI HOOSEIN, Appellant, 

Marchl7th. SYF Al»l, Respondent. 

To consfi- THIS was an action broughtby SyfAli; onthe21st,of iMay 1804, 
t«te awwy/or Jetk the 40th, of the Umlee year 1211, in the Zillah Court of 
or pious Mjcinapoor, against Kulb Ali Hoosein, to recover possession of 
?ion beegahs of lakhiraj land, situated in the niouza of Bishen- 

not re- poor, pefgunna Soobunga; estinaating the decennial produce at 
quircd by J,005 rupees. In support of the claims it was alleged that in 1210 
sutman^Iaw plaintiff had purchased the lands in question ftorn Vipra 

that ibc Pershaud Rai, and Gooroo Pershnud Rai, the joint heirs of Cholchoo 

grant Hatn Rai, on whom they liad been bestowed as a brumhotur grant 

should be by MooHa Futilioodeen Hoosein, the father of the defendant ; that 
thc*u2 o” plaintiff, in consequence, became regularly seized ofthe proper- 
that term • retained possession of it until the following year, when he was 

provided unjustly ousted by the defendant. The plaintiff, to prove that he 
the nature had made a bondjide purchase, produced two deeds of sale exe- 
mireVe* Pershaud and Gobroo. Pershaud respectively, and 

inferrible dated the 9th of Asarh 1200, B. S. by which they transferred their 

irom the interest in the disputed lands to the plaintiff, on the consideration 

general of receiving from him the sum df250 rupees each; and in con- 
firmation of the grant alleged to have been made to the father of 
wiy/ lands os® persons by Moolla Futilioodeen Hoosein, a pottah or lease, 
are not executed by the latter person, letting the mouza of Bishenpoor in 
capable of farm to Sonatun Bhuktea, was given in evidence. The lease was 
aienation, ^ period of fifteen years, comipencing in 1198, and the 
disputed beegahs were excluded from the detail of lands therein 
contained, as appertaining to that moiiza. Four witnesses 
were called, to certify the length of time during which the 
lands had been enjoyed by Vipra Pershaud Rai, Gooroo Pershaud 
Rai, .gnd thigir father. These witnesses declared the pro- 
' perty in question to have, been, held by that family during a 
period of thirty years; but their statements were founded chiefly 
on what they themselves had heard from others. No positive 
proof was brought of the father of. the defendant having made a 
gift of the property to Chokboo Ram, but the plaintiff asserted 
Chat the sunnud by which the transfer w^s effected had been 
accidentally burnt, and in support of his assertion, he produced a 
soaruMati/, or public notification, to that effect, signed by the afore* 
said Vipra Pershaud and Gooroo Pershaud, and attested by nu- 
merous witnesses* It wascontended fbr the defendant, that the 
mouza of Bishenpoor, Jn wbicii^he contested lands were situated, 
bad beeuaconferred by; a royal grant on his great-grandfather^ 
Dijgrveish, Hoosein, to be helo aa>a muddud mash tenure for the 
support of certain religions edifices and colleges, and other pious 
and charitable purpusea- Tlial the superintendance of the lands 
so appropriated Xaa hete4R®n^y»*.end that his grandfather Abool 
Hoosein succeeded to it.a/ter the death of Durveish Hoosein; 
that Chokhoo Ram died before Abool Hoosein^ and that con- 
sequently hts^ father* not having himself succeeded to the superin- 
teudence of the property during the life time of Chokhoo Ramj 
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could not possibly have i^ade the alle^d gift; that hadheexe- ifli4. 
cuted a aunnud to that effect, and had that document been dei^troyed 
by fire, yet the transfer would at all events have b^en inserted in the J^**'*^ A'* 
hazee zumeen duffer ^ or registry of lakkiraj lauds ; and Anally; that 
the gift, if ever made, must be considered void abinitio^ inasmuch as 
the original grant of the lands was in the nature of a wuqfy or pious 
endowment, and could not consequently be appropriated to per- 
sonal emolument, or in any manner diverted from the purposes 
for which it was primarily intended. In support of this plea, the 
defendant produced the royal grant dated i\ie\%iJumadeeoQluwu^ 

1089, A. H., or the 2Ut year of thereigh of Aulumgeer, in which 
it was declared, that the mouza of Bishenpoor should thencefor* 
ward be exempted from the payment of revenue; that the produce 
arising from its lands should be applied to the support of religious 
mendicants and students, and to the repairs of mosques and other 
public edifices; that the general superintendence of Us resources 
should be confided to Durveish Hoosein; and should remain vested 
in him, his heirs, and successors, for hver. Several witnesses were 
called, who deposed that from the year 1198, the collections of the 
whole mouza had been made by Mooila Futihoodeen, and a cuhoo-^^ 
leeut or engagement was also adduced, entered into by Jynaraiti 
Mullick, dated the 17th of Asarh 1206, In which he acknowledged 
the fifty beegahs in question to be the rnuddud mash property of 
the aforesaid Moolla, ai}d agreed to take them in farm for the 
period of seven years, at a fixed annual rent of 71 rupees. The 
Zillah Judife was of opinion, that the gift alleged to have been 
made by Moolla Futihoodeen had not been proved ; and that even 
if made, it could not be held valid, the lands appearing, from the 
terms of the grant, to be of an unalienable nature. The claim 
therefore was dismissed with costs. On appeal from the above 
decision to the Provincial Court of Calcutta, the Second Judge held 
it to be just; but the First and I’hird Judges were of a different 
opinion. They considered it proved by the evidence of the wit- 
nesses adduced by the,appellant in the Zillah Court, that Vipra 
Pershaud, Gooroo Pershaud, and their father, were in possession 
of the lands in question for a period of thirty years ; that the 
alleged gift was consequently inferrible, and that the subsequent 
sale made by them to the appellant was clearly established. 1‘he 
law officer of the Provincial Court being called on for an explana- 
tion of the rules observed with respect to property acquired by 
royal grant, declared that it was alienable at the pleasure of the 
grantee or his successors, provided there was no mention made in 
the grant of “ wuqf*' notwithstanding the specification in the deed 
of the purposes to which it should be appropriated and the persons 
by whom it should be held. Tlie decision of the Zillah Court was 
therefore reversed, and profits from the date of the dispossession 
were awarded to the appellant. A special appeal being preferred 
to the Court of Suddet Dewanny Adawlutfrom the above decree, 
that Court admitted it, after having taken a futwa from their law 
officers, who declared that the appropriation of land, or other pro- 
perty, to pious and charitable purposes, is sufficient to constitute 
wuqf, without the express use of that term in the grant; arid that the 
alienation of such property from the purposes intended is illegal. 
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The Court (present J., H. HanEigto^ and W. E. Rees), relying on 
ic IK Ai exposed in this futma^ and being satisfied that the royal. 

Hooaein V adduced by the appellant was genuine, as well from its in- 
Syf All,* ternai marks of authenticity, as from an inspettion of the bazee 
zumeen dufterijrom which it appeared that the grant was confirmed 
to the appellant's father by Government in the year 1784) and the 
respondent not having been able to produce any title of proprietary 
right to the lands, on the part of those from whom he had made 
Ihe purchase, the decision of the Court of Appeal was reversed, 
and that of the 2illah Court confirmed. The respondent was 
directed to refund to the appellant whatever cosUthe latter might 
have incurred in the Provincial Court ; and the costs in the Sudder 
Dewanny Adawlut were made payable by the parties respectively. 


1814. MIHR ALI and SUKEENA BEGUM (Paupers), Appellants, 

* ”7717 versus 

Apnl 28th. KUREEMOONISA begum and LOOTF ALI, Respondents, 

Thc Rfoo- KIRAMOODEEN ALT KHAN, the husband of Kureemoonisa, 
presumes* a his hajf brother, Mouzim Ali Khan, on the 19th of April 
marriage 1793, in the Zillah Court of Behar, for the proprietary right to a 4 
hetweeii ana share of a pergunna comprising Suresee and other lakhiraj 

pnriies villages. The decennial produce was estimated at 12,000 rupees, 

getheras It was set forth in the plaint, that the villages in dispute formed a 
inanand piirtof ihemuddud /nasA property of Asudoollah Khan, who died 
wife, and childless, leaving as his heirs the plaintiff and Mouzim Ali (the 
noihing " defendant), sons of his brother Mookrim Ali Khan ; and Iseen Ali 
fnvaHliate ^banand Himayut Ali Khan, sons of Shah llahee, another brother, 
that pre- That the three last mentioned heirs divided the estate among 
Buraption. themselves ; the defendant taking an eight ana share, thereby 
appropriating to himself the portion of the plaintiff. That the 
Xcura****^* plaintiff, at the period of this partition, was absent at Benares, 
stances, but that on his return, he remonstrated, and obtained from his 
inheijis half-brother a written agreement to surrender a three ana 
a^son*^rn ‘*'^***^® • terms of this compromise not having been 

in proved ^^dfilled, he had been induced to sue for the recovery of his entire 
wedlock, right. In the mean time Mouzim All died ; and his heirs, 
and is not namely, Meer Lootf Ali and Meer Toorab Ali, his sons; Meer 
grandson, and Zeinub Begum and Sukeena Be- 
onJpf his daughters, became the defendants in the suit. They 

beirs to the alleged, in answer, that the plaintiff's mother was merely a 
estate of concubine of his father, on whose death she had been, on that 
Bid uncle" account, discarded and sent away, together with her son 
though di*s- by Asudoollah Khan ; and that the plaintiff, not having been born 
carded hy in wediock, was incompetent to inherit;. 'That the compromise 
the latter, alluded to by the plaintiff had never been made; but that Mouzim 
AH agreed to give him a two ana share, . provided he gave up the 
sum of 25,000 rupees, being half the amount of property, either in 
money or jewels, received by the mother of the plaintiff from 
Mbgkrim Ali. The Sllah Juage was of opinion from the evidence^ 
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tbat the claim of the plaintiff was not admissible in its full extent ; 1814. 

and that the alleged compromise for a three ana si)f*re \v<is not ■; 7“ 

proved ; but as the document containing the agreement of Mouzim 
Ali for a two ana share, was duly authenticated and admitted by 
the defendants ; and as tliat containing the condition, purporting w. Kiiree- 
to have been executed by the plaintiff, was not proved, and its 'noonisa 
validity was douutiul ; a decree was passed, awarding a two Looif 
share of the estate, unconditionally, to the plaintiff. The costs 
were made payable by the paities in proportion to their iuterev^ts 
in the suit respectively. Three of the defendant?, namely, Mihr 
Ali, bukeena 13egnm, and Lootf Ali, being dissatisfied with the 
above decision, preferred an appeal to the Provincial Court of 
Patna; but that Court were of opinion that the appellants, by 
acknowledging that the respondent was a son of Mookrim Ali, 
had virtually admitted the justice of his original claim; as by the 
Moohuminudau law, all the bi others are entitled to equal paitici- 
pation in the inheritance. The decree of the Zillah Court was there- 
fore amended, and tlie whole amount of the original claim, namely, 
a four ana share of the estate, was awanled to the respondent. 

A further appeal was preferred to the Sudder Dewanny Adavvlut 
by Mihr All and Sukeena Begum, but the oiiginal Plaintiff having 
died in the inteiim, his iiiteiest devolved on his widow Knreem- 
oonibu, witli whom Mecr Lootf Ali sided as nephew, and Joint heir 
with her to her late husband. 'I'he Ibllowing questions were 
proposed to tiic law officers of the Sudder Dewanny Adawlnt: 

1st, A pcisou of the Moosulman faith dies leaving two sons, one by 
a wife, the other by a concubine. In this case has the latter sou 
any right of iiihei itance to his fathers property If he has, dues 
he obtain an equal share or not’ 2d, 'I’he second son mentioned 
111 the ibregoiiig (luestion, boin of a concubine, sues his brother 
fur a share in the property of his deceased uncle; the brother 
answers the claim by asserting that the uncle aforesaid discarded 
the plaintiff's mother. Is such an act a legal bar to his sharing 
the inhei itance or not’ 

'I'he law officers delivered a Futwa to the following effect ; Ist>Tlie ac- 
The term “ wife" appeals to intend one married publicly, in the knowledge- 
presence of witnesses, or whose marriage is pioved by ucknow- 
Icdgmcnt; and ibe word “ i‘oncubine" to intend one wdiose nup- 
toils have not been celebrated in a formal manner; but who, eotiilos to 
residing in the house with a man, is genei ally believed to be his wife* inhentance. 
The son boin of the last mentioned woman is In Id to be the son ^ 
of that man; has a ligljt in his estate, and takes just us much 
it as the son of a wife publicly rnairied. 2d, Should the aforesaid 172 , vol.3. 
son be discarded, together wi(l» his mother, by his uncle, that is no 
bar to his sharinir the inheritance. After considering the abova 
exposition of the Moohuiriniudau law, and taking evidence which 
proved that the uiorher of Kirumoodeeu Ali Khan lived constantly 
in tlie same luinso with his father, and was generally believed to 
be his wife, tlie Court of .Sudder Dewar. ny Adavvlut (present \V. 

K. Rees) were clearlv of opinion, that Ins liglif to an equal parli- 
ci[)atinn in the estate was estabhslied. The tlcoiee of tlie Pro- 
vincial Court was therefore afliimcd, and the costs of appeal were 
made payable by the appellants. 
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RUNGLAL CHOAVDHRY, Appellant, 


RAJIANATH UASS, Respoiicleut. 
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TUvmorud- THIS vvas a suit brouglit by Runglal Chownhry in the Zillah 
dawn It*- Bh Jiioulporr, nn the lllh ol’.Iiine 1804, a:ainst Ibama- 

yilj.j), riutli Dass, torocoverSS villages ((/sstVr.e and dnhhihe) of winch the 
riiijmtnd- annual profit v\ as estimated at b. 006 ruppcs. 'I'he piMintill sned on 
I'oic ,.(l- tlie ci(uin''s that the tuppek Nvadesh, in pergunnah Bhaugulpf re, 
i'( “r li*?- ( ('usisung of 162 mouzas, was his ancestrel piopeity; that the 
h!i , ;iH .1 dt-lend.iiit, the 7nocuddim (an officer who like the putwaree was 
jaopiic’ary <;tate(l to lu nu ndy a sei\ani of the- chov dhry ci yrrncendai) of 
estnic, (nri-;]j^ of tho.se \illagcs, in the year 1207 F. S. by fraudnleiit means, 
obtained t om tiie Collector a pottah, entered into engagements 
ityulaiiMri h'in foi ilum, and sepai ated them from his (the plaint id’s) 

t', irud,) i liuu'dhrfuc^ tliercby depriving him of his rightful possessions. 
iumi ihc* 'j defendant denied tliat the contested mouzas were the ancestrel 
to wliicir' [uoperty t)f tlie plaintiff, and stated that the Collector in 1207 
ir liad hcou f • being about to (oncbide the settlement of the peigunria. 
hcMTfi.fore was rccjui.'cd by the lioard of Revenue to make the settlement 
HiiniAvd. ^,^ 1 , cMiy ftialik ; that he accordingly obtained his pottah and 
pan] the lent due on tlie lands; that under similar circumstances 
(lie sUtlcment of 17 mOuzas was concluded with I lie jilaintiff, 
which lands were afterwards S(dd in satisfaction of the dues of Go- 
vernment; that tiie contested lands, w hudi foimcd liis mocndduiiice 
W’ere puuliused by him from Meer Biihadoor Alee, who was (as 
bis ance>tors had been before liim) rhoenddun of those lands. In 
jjioof of Ills allegations, he pioduced deeds of sale executtd by 
ilie bist named person, and llie polt.di received from tlie C'ollectoi. 
T he /.dlaii Judge passed a decree in fa', our of the ilefemiant for 
the n asons which follow: 'fho plaintilf did not piove that he had 
been ousted from the lands by the delViidants ; the defendant 
established in a s.itisfactoi v manner his pnrcliase of tliem flora 
tl;e late wocuddun, Ab ei Buliadoor Alee; the Collector, considering 
all ^iich rnoi'inJtluntve tt'nures scpaiablc from (he chowdhvaer fir 
zeinind nee, under secli. n .5, regulalmn 8, 1793, m.ule tl.e settlc- 
ineut wi:h th.c fit feiidant ; the Moorshedal^ad Piovmcial Cuuit, on 
a former -unl similar occasion, admitted the nght of a rnociiddim 
to hold his lamisas a separate tenure frimi the cfiowdhrare. Under 
tlie above circumstances, the suit was dismissed with costs. On 
appeal bv tlie ])lair'tilF to the Provincial Couit of iVIoorshedabad, 
that Conil, on the 1 Jtli of Jamiaiy 1800, allirmed the decree of 
the Zillali 0)urT, and dismi'-scd tiie appeal wiih coslv. The plain- 
tilf having suf'fj in the Uourts below as a pauper, and liaving 
esliTTidffd the annual produce of the iamls in dispute at rupees 
6.006, w'hcrtois, III j)f>irit of fact, it dnl not e.vceed the sum of rupei s 
4.70, he was coiKsideMd as wilfully litigious, and sentenced hy each 
of those (’oiiiis to three months imprisonment, in consideration of 
bis non-payment of costs On a further appeal by the appellant to 
tlie ^uo(itl Dew aniiv Aflawl'Jt, that Com t (present J. H. Harini;lou 
and ,) Fombelie) couhrmcfl botli of the above decisions, and 
pionounced their opinion in substance as follows; viz, “ With 
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Ti Sppct to 8 a^silee and 4 dnkliilee villaores, the title deeds e\hil)ited 
))y the respondent being suffici -nt to piO\e that he w-i'- vxtiik of 
them, nnd it having been before decided by the Lo ni that a 
mocuddim in Bhaugnipore, appearing to be tlie mnllh of ;iie villagci* 
coni posing his wocuildumee, is entitled to be consideied an adnal 
p opiietor of land, under the firovisions of leirnUiliun 8, no 

(lonl)t exists regarding his ruihtfui possession of them ; but, with 
lespect to the remaining 26 rnoii/<»s, the bills of sale which he 
sille^’es to have received for them, not being fortln foning, the 
q’le&tion now appears- to lie, whellier the wocwdd^ocivMeiune in 
Zillah Bhaugnipore, without proof of ihe mocuddnn^ holding any 
distinct title as maliky be separable as an nidepeiulent est.ite under 
sections 4, and 5, regulation 8, 1793, from the choicdhrace to 
which it may have been lieretofore annexed, or whether it is to he 
considered a dependent tenure, an<l left under the chowdhry in 
pursuance of sections 6, 7, 8, of that regulation. The defendant 
has established hi> proprietaiy right to 12 of the mouzas, which 
ai'Fords a presumption of his right as mocuddtm to rho leinaiiider 
of rhcMii; the plaintiif having preferred his suit against linn, for 
the recovery of the whole thirty-right villages indiscnminatc Iv, 
nnd not having adduced any evuience in sup[)orr of his |)lea, that 
the defendant held his lands as a seivant at tlio jileasuin^ of the 
chotrdhry. The Court also find, from evidence addiu'ed in another 
cause, tleoided hy the Mooishedahad Pioiiindal Court, betwetm a 
cfijwdhry and a mocuddvn in the same peigunna, (in which a 
dcH-ree was p-issed in favour of the defendant, lie having purchasiui 
his ???oc?o'7r/i/m€e tenure from tlie formei nialtk,) that the }noct(ddnn^ 
ot the mouzas in the gieater number of the peigunnas of Bliaii- 
gnlpore are entitled to ail the privileges of innlikK in the otlior 
zillalis of Behar, that their j)ossessiuiis are hereditary, that they 
do not hold their lands under pottahs fioni anv zemm lar or 
chowdhrij, and that their nwcuddinnce tenures have existed Irom 
lime nninemonal, in common with the cliowdhrace^ and are eipially 
heiediiary and tianslerable ; tliat tlie moier)ver exer- 
cise a full right of propeily in selling the lands of their mocuddinnea 
villages by reguhir bills of sale, which, in seveial instances, have 
been attested by the chowdkn/, and wliieli bills expressly declare 
the proprietary right, of the seller to be transferred to the pur- 
chaser; that the interest of the vmcnddhn in ilic lands which 
compose his tenure, appears to be gieater than ihatoftli(* chotod/try. 
It a])pears also, from the e\ hteiice of seveial wituessr^, that for 
some years antecedent to the permanent settlemCMit, when the 
lands were let in farm or held khas bv the ollicers of Oovernmeiit, 
•tlic usual malikami allowance of 10 per cent, was e(|n.illy divided 
betueen the t?ioci(ddnn ixnd chowdhry It fin ther appeal s, fioni 
tlic report of the Assistant Collector of Bhaugnipore on deputation 
at Monghyr, dated 1 1th of August 1790, that the mociiddim 
receives fioin the ryots, of the produce appropriated for the main- 
tenance of those oflieers, both in kind and in monev, a shau; 
greater than that of the chowdhry, in the piopoition of four to 
one, and that this allowance is also termed malihana ; and is the 
portion of gross produce from time immemonal allotted to the 
proprietor or officer called Uie mocuddim j who is also styled the 


1811. 

lid rial'll 
Chowdhry, 
V. Ilirna- 
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1814^ malik mocuddim. The respondent’s rig:ht of possession in these 
_ T"j lands is fully proved, and the appellant's pleas for incorporating 
cliowdhry ckowdhraee the mocuddumee tenure of the former, are 

r. Rama- * wholly iintounded. It is therefore ordered, that the decrees of 
nathDass. the Zillah and Provincial Courts be confirmed, and the appeal 
dismissed " The Courts however, considering, that the nehts of 
mocuddims had not before been ascertained, and seeing that th^ 
defendant could not shew any title deerls for the most of his lands, 
did not deem the appeal litigious or impioper, so as to call for any 
fuitlier confinement of the appellant, in the event of his not dis* 
charging the costs adjudged against him. (a) 


1814. SUIMRUN SINGH and Others, Appellants, 

versus 

June 27th, KflEDUN SINGH and HURLAUL SINGH, Respondents* 

diffnent^^ RUTTUN SINGH, the proprietor of an eight ana share of an 

mothers estate consisting of mou7as Khoobanpoor, &c. had two wiveu. 

inlierit By fhe first wife he had three sons, namely Ghunesyam Singh, 

equally nc- Sumrun Singh and Bhugwunt Singh. By the second he had one 
the Hifidoo Hyaul Singh, who was the father of Khedun Singh and 
law. \ Hnilaul Singh, plaiiiiifts in the present action. The defendants 
distpbution were Sumiun Singh and Bukhtwur Singh, Gujiuj SinLdi, Nurindur 
amon^ Smgh and Byjnath Singh, surviving sons of Ghunesyam and 
Bhugwiint Singh. It was set forth in the plaint, (adduced in the 
noMvltb Zillah Court of Tiihoot on the 15th of August 180.^,) that after 
refereare the death of Ruttun Singh, the father of the plaintiff’s, on account 
to the of the numerous disputes which occurred between the families, 
biu half brothers, and took, with their consent, as 

reference share, a moiety of the personal property, in right of his mother ; 
to the the landed property remaining undivided, and the managemeni of 
number of it being entrusted to Siimrun Singh. That shortly aftei the 
above separation, the father of the plaintiffs died, and they being 
inheritance peiiod, the care of their portion continued with 

koolachar Siinirun, vvho, now that they had arrived at years of niaturitv, 
or family refused to account to them for the profits, nr to sui render up Ins 
the m-o"* The defendants, in answer, pleaded, that the father of the 

scripiive plaintiffs having been unwilling to roiilribnte to the liquidation 

force of of certain arrears of rent which hud accrued on the estate, and 

jaw ; hut finding the concern rather unprofitable, had voluntarily renounced 
interest in it. This plea however wis not bv any means csta-? 
it^isneccs- hlished, and the Zillah .Judge being of opinion, that the plaintiffs, 
sary ili«t in right of their grandmother and father, were entitled to a moiety 
the usage 

have heea («) For more detailed information of ihe jrronnds on which iho judgment of 
ancient and the Sudder Dewanny Adawlut was given in this (nsp, and especially for tba 
invariable, necessary distinction to be observed between the umiih mocuddims of Zillah 
Bhaugulpoie and other parts of the Province of IhdiHr, and the mundwl mocitd* 
dimi of Bengal ; (who arc only the chief ryots of their respective villages;) sea 
Minute of the Chief Judge (Mr. Hanngton) confaiiiing his opinion in the case 
above reported, and printed in the third volume of his Analysis of the Laws and 
Hegatatwm^ pages 391 to 395, 
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of the landed estate (the annual produce of which was estimated 1814. 
at 505 rupees), decreed to them that portion accordingly; with — — ■ 

costs against the defendants. An appeal being preferred to the Suinrun 
Provincial Court of Dacca, that Court confirmed the decision of ^higU and 
the Zillah .ludge. Sumrun Singh and his partners subsequently 
petitioned the Sudder Dewanny Adawlut for the admission of a singhand 
special appeal in this case; alleging, that the decision of the Hnrlaul 
inferior Courts, however just it might seem with respect to the Singh* 
facts deduced from the evidence, was legally wrong in upholding 
the claim of the plaintiffs to a moiety; the Hindoo law requiring 
that the shares of sons by different mothers should be regulated 
according to the number of the sons, not according to the number 
of the mothers ; and as in the present case there were four sons, 
including the futlier of the plaintiffs, it followed that his share of 
the estate amounted but to a quarter; to which alone the plaintiffs 
could possibly have any claim, it being evident, that they were 
entitled to no more than their father's share. A special appeal 
having been admitted, the respondents pleaded the peculiar usage 
of their family, which, they averred, was sufficient to regulate the 
mode of succession ; and they adduced two instances, in which 
the distribution had been regulated by the number of wives, 
witiiout any reference to the number of sons that they had borne 
respectively. The proceedings in this case were delivered to the 
Y*nndtts for an exposition of the Hindoo law, and from their 
written opinion, it appeared, that the mode of distribution adopted 
by the Zillah and Provincial Courts was illegal, and that to legalize 
any deviation from the strict letter of the law, it is necess.iry that 
the usage should have been prevalent during a long succession of 
ancestors in the family, when it becomes known by the name of 
Koolachar. In support of these opinions the following texts of 
Vrikaspati and Qatyaynna^ weie cited ; “ Where there are an 

equal number of sons born of two or more different wives, equal 
in degree, the distribution is to be regulated according to tlie 
mothers; but where the numbers of the sons (by dilfcrent wives), 
is unequal, the distribution is to be regulated by the number of 
sons.’* “ Where a usage is hereditarily and scrupulously adlicred 
to, it acquires the appellation of a duty ; and must be adhered 
to.” On receiving tlie above exposition of (he law, the Fust and 
Second Judges of the Sudder Dewanny Adawlut, who tried the 
appeal, were clearly of opinion, that the plaintiffs had not proved 
such a usage as is lequired to justify a deviation fiom the Hindoo 
law of inheritance, and that tliey could recover a quarter onlv of 
the lai:ided estate; that being the portion to which their father 
(as one of four sons) was legally entitled. The decrees of the 
Zillah and Provincial Courts were therefore amended ; and a two 
ana share of the zemindaree was awarded to the plaintiffs. The 
costs were made payable by the parties respectively. 
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Aug. jlh. 


RAMINDURDEO RAI (Brother and Heir of Rajindur Deo. 
Rai, deceased), Appellant^ 
versus 

ROOPNARAIN CHOSE, PEETUMBER GHOSE, and KISH- 
ENMOHUN BUNHOOJEA, Respondents. 


A, bf'ing BANARASEE GHOSE, father of Roopnarain Ghose, one of 
B^^ran*t respondents in this Court, obtained a decree in his favour in 
hiin Dewanny Adawhit of Zillali Jessore, dated the 16th ofSeptem- 

morrgacre her 1789, for sicca rupees 50,000 ag^ainst the late Raj.di Govind 
of his estate Ueo Raj, father of Kamindur Deo Rai the appellant, payable by 
instalments in ten years. An adjustment of accounts taking 
page deed place between the pai ties on the l7thof.JuIy 1798, it appeared that 
eight years) a balance of sicca rupees 42,000 was due on the decree above- 
togeihor mentioned, from Rajah Govind Deo Rai to Roopnarain Ghose, son 
rnmlitioned heir of Banarasee Ghose, who had died in the interim. On 
for the pay- that date, Rajah Govind Deo Rai granted a mortgage of his estate, 
ment of and executed a bond for that sum, accompanied by a warrant of 
the debt by attorney to confess judgment, to Roopnarain, associating with 
vearvjii- him one Hugh Dailey, a British subject, thereby rendering himself 
amenable to the jurisdiction of the Supreme Court, in all matters 
relating to the said bond; which further stipulated, that the 
amount should be liquidated by specific instalments, in twelve 
\ears, and that on failure in the payment of any one instalment, the 
bond should be immediately enforced for the whole amount. Tlie 
Rajah failed in the discharge of the stipulated payments of the 
bond, and suffered his lands to be attached by Government for 
sale, in discharge of a heavy balance of revenue ; in the mean time 
judgment was entered up by Roopnarain Ghose, and a writ ofy?er^ 
revenue, issued out of the Supreme Court. Application was made 

fiisu^meTs Rajah to delay the sale of his lands, that he might procure 

diie on tliJ* to discharge the levy endorsed on the writ, which application 
bond being was complied with, but to no effect; and the estate was therefoie 
unpaid, B publicly sold by the Sheriff on the 31st of July 1800, to Rcetum- 
caiised^ her Ghose, in presence of the Rajah and his sons, for sicca rupees 
m bren- 51,000. Of this purchase money the sum of 27,000 rupees was 
tercdiip in paid to Government in satisfaction of arrears of revenue, for which 
tlu'Suprcmc the estate was under attachment by the Collector. Peetumber 

on'bisbond of sale fiom the 

and war- ^^heriff, finding himself incapable of managing a landed estate, 
rant of disposed of it by private contract to Kishenmohun Bunhoojea, 
confession, wljo had, Since the year 1800, been in peaceable possession of the 
ol'u ex^cni enjoying the profits and paying the revenue to Goveinment in 

tion nndpi- ^-he name of Peetumber Ghose. Rajah Govind Deo Rai died in 
'»\hich the the year 1806; and the present action was brought in the Zillali 
landswere Court on the 1 1 th of March 1807, by his son Rajindiir Deo Rai 
sheriff^at^*^ (and Continued after his death by Ramindiir Deo Rai), against 
public auc- three respondents, on the ground of a secret engagement 
tion and alleged to have been executed on the 17tliof July 1798, by Roop- 
purebased narain (jhose to Rajah Govind Deo Rai, reciting, that he (Roop- 
aftc^wurds ^^ose) had taken from Rajah Govind Deo Rai a mortgage 

deed of bis estate and a bond, together with a warrant of attorney 


yearly jii 
stalmeiits, 
and a war- 
rant of at- 
torney to 
confess 
judgment. 

estate 
being at- 
tached by 
(lovern- 
ineut for 
arrears of 
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to confess judgment, under pretence of satisfying a dec;ee for the 
sum of 50,000 rupees passed in favour of his late father Banarasee ' ' 
Ghose in the year 1196, B. S., (corresponding with 1789, A. 
but in reality to save the estate from falling into the hands of 
certain creditors of Rajah Govind Deo, to whom the lands had D. Seven 
been mortgaged, and who threatened to take possession at the y*^***® ‘‘f* 
CTcpiration of iho lime limited in the mortgage deeds. 
agreement went on to state, that to effect this purpose, the feigned son 

mortgage granted to Roopiiarain was antedated eight years; that and beir 
notwithstanding the mortgage was feigned, yet there was 
reality due the sum of 42,000 rupees, according to the bond ; recover 
the estate should not be sold under the bond, even although the lands, on 
stipulated instalments should not be paid regularly; that the the plea 
instalments in arrear should bear interest, and that nothing less 
than a failure to pay the amount of the debt after the expiration of 
twelve years (in which event it was declared that the agreement was ficti- 
was to be avoided), should induce him (^Roopnaraiii) to take out lious, and 
execution under the bond and warrant of confession, for the satis- 
faction of his debt; that should the other cieditors, to whom por- 
lions of the land liad been mortgaged, refuse to enter into any screening 
compromise, and should the Rajah, wishing to defeat their object, proper- 
or on any other account, desire him so to do, he (Roopnarain) ^y^ 
would cause the estate to be sold by virtue of the i^^struments 
lodged with him, would purchase it in his own name or in thatoftliat B. bad 
one of his dependents, and would cause it to be made over to executed an 

Rajah Govind Dec’s son, to whom he would look for satisfaction 
.. ‘'i j . , iiient to 


US debt. 


the above 


In tlie year 1802, Peetumber Ghose had sued one Ghureeb effect ; 
Oollah to recover a certain portion of land, which, he alleged, promising 
apnei’lained to the estate purchased hv him at public auction. The should 
defendant in that .suit pleaded the previous mortgage, but the 
Zillah Judge, on the ground of the mortgage having been granted to be sold 
while the estate was under attachment, held that plea to be una- under the 
vailing, and gave judgment in favour of the plaintiff. The case, 
however, having been appealed to the Provincial Court, and 
subsequently to the Suddt*r Dewanny A<lawdui, the deciee ofhimi^elt 
tlio Zillah Judge was reversed by both those Courts. It become the 
BppeaTed to llie Provincial Couit, that the mortgage deed 
executed to IloopnaTain was antedated for the puipose of^j l,t. 

defrauding other mortgagees, and was not a bond fide transac- transferred 
tion ; that the instiuments therefore under which the Sheri H^s so*' 
bale was made were fictitious, and that Peeiumber’s P’^^^hase 
was consequently void. The Sudder Dewanny Adawlut, further tl,e 
considered It to be estaljlislied, that the attachment for arrears eugage- 
of levenue, which was out against the estate at the time when *'*‘‘***^ (‘f 
the moitga'je wms granted to the appellant, had been withdrawn, 
and that the ultimate sale had been made entirely on a differ- to defeat 
ent at connl. Besides the agreement alleged to Imve l)een entered tlie rig^bts 
intohv Boopnarain, copies of the decrees of the P^o^irlcial Court d'***^ 
and .SuOner D(?waiinv Ad.iwlut, passed against Peetumber Cihose 
III the cuuse above noticed, were tiled iii support of the present avail A or 
claim. his repre- 

The defendant, Roopnarain^ alleged in reply, that the agreement 
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1314. brought forward by the plaintiff, and stated by him to hare been 
^ executed by him (the defendant) was a fabrication, that no such 
nfiicncss entered into, that the phiintifFa father 

against C Jide his debtor, and had consequently executed the deeds 

and D,wlioUHdcr whicii his estate had been sold by auction; that he (Roop* 
narain), so far fiom having: been a gainer in tlie transaction, had 
H vdnable ^ ^ considerable sum; having received onlv about 24,000 
considora- J'tipees in payment of his debt of 42,000, the remainder of the 
tion, with- purchase money being applied to the liquidation of the arrears of 
out nonce, public revenue whicn had accrued on the estate. The defendant, 
l^eetumber Gtiose, pleaded thathis puidiasehad been made fairly 
and openly at public auction, :itul ihat the decision against him in 
favour of (Jhureeb Ooll.ih’s riglit to a poition of the lands could 
not affect his n^ht to the remainder, 'fhe defendant, Kishenmo- 
hun, pleaded that he could not injustice be called upon to answer 
the demands of the plaintiff, as he had purchased the estate at 
its auction price from Peetumber Ghose, in whose name he had 
peaceably lield it for seven years, and that the plaintift'^s father, 
althouoh alive six years after the transfer, had never objected to it. 
The Zillah Jiidire, considering the former decision against Peetiim- 
ber Ghose as reiidciing the Sheriff's sale null and void, to be good 
evidence against his (and (} fortiori against Kisheninohun's) right 
to the estate, and the agreement filed by the plaintiff to amount 
to a defeasance of the bond, gave jutlL^nient in favour of the 
plaintiff with costs against the defendants. An appeal against 
the above decision having been pieferred by the defendants to the 
Provincul Couit of Appeal, that Court, under date the 29th of 
September 1809, passed a decree enteiing fully into the merits of 
the case, but finally determining, that as the bond executed by 
the late Raja Govind Deo Rai, cognizable only in the Supreme 
Court, was the ground of the action, the case was cognizable in 
that Couit only ; and that, consequently, the Zillah Judge should 
have nonsuited the plaintiff, and referred him to the Supreme 
Court foi redress. The decree of the Piovincial Couit of Appeal 
therefore maintained the possession of Kisbenmohun Dunhoojea, 
under his purchase from Peetumber Ghose, the purchaser at the 
Sheriff's sale. An appeal having been pieferred to the Sudder 
Dewanny Adawlut against the above decision of the Provincial 
Court, it became necessary to determine, in the first instance, 
whether the case was cognizable in the local Courts, or in the 
Supreme Court only. A question on tliis subject having been put 
... . to the Advocate General, he declared his opinion to be as follows : 

tlie coiin- “ The country Courts cannot directly question a judgment of the 
try couits Supreme Coiut whicli, if erroneous, can only be rectified upon an 
rannot appeal to the King in Council; but the country Courts, as weil 
directly Supreme Court, can, upon collateral grounds, which formed 

jud^uient* pait of tlie subject matter of the case or suit upon which the 
of ihe judgment was obtained, control the parties who mav have obtained 
Supreme the judgment when subject to their respective jurisdictions." On 
ca^n^ a mature consideration of the question, the Second Judge was of 
upon coN opinion, that the validity or invalidity of the sale by the Sheriff, 
laieral under the bond executed by the late Raja Govind Deo Rai, not 

groiMui^ onlv did not form the ground of the present action, but ought to 

Doi before » o r ^ o 
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considered as having no relation to it. It appeared to the 1814. 

Second Judge that the action was solely and exclusively founded 

tjpon the secret engagement, alleged to have been executed 
Roopnarain Ghose to the late Ra^ah Govind Deo Rai, under date 
the J7th of July 1798, which not only formed no part of the parties 
subject matter of the case determined by the judgment and sale who may 
of the estate by the Supreme Court, but was even concealed from 
the knowledge of that Court and its officers ; that consequently, the 
subject matter of the said engagement being within thejurisdiction'^ 
of the Country Courts, the opinion delivered in the decree of the 
Provincial Court, that the case was only cognizable by the Su- 
preme Court, was erroneous, and that therefore, that part of the 
decree should be reversed. The Chief Judge entirely concurring 
in opinion with the Second Judge, on the point above mentioned, 
that part of the decree of the Calcutta Provincial Court which 
declared the case not cognizable in liie local Courts was reversed, 
find the appeal being admitted, the Court proceeded to a consi- 
deration of it. The pleas of the appellant in the Siidder Dewanny 
Adawlut were similar to those adduced by him in the Zillah Court, 
he, resting his claim chiefiy on the agreement alleged to have 
been entered into by Roopnarain, and on the juflgments given 
^igainst Peetuniber Ghose. The respondents, in answer, filed a 
written opinion of the Advocate General, respecting the grounds on 
which the appellant rested his case, which document they had pro- 
cured from that officer for the purpose of refuting the claim brought 
against them. The opinion was delivered in the following terms : 

There is no objection to Ramindur Deo's suit on the ground 
of jurisdiction. It is not brought to set aside the judgment 
of the Supreme Court, but to have a relief, whicli in itself is 
consistent with the judgment, and which might be given to him 
by the Zillah Court, if he were entitled to it at all. I am clearly 
of opinion, that, as heir of Govind Deo, he cannot be allowed to 
avail himself in any Court of the alleged agreement (admitting it 
to be genuine) against the title of Kishenmoliun Bunhoojea, or of 
Peetumber Ghos^, supposing either of them to have been pur- 
chasers for a valuable consideration, without notice. It is a 
general principle of law, that a man entering into a fraudulent 
ae:reement with another of this nature, to defeat the rights of 
third parties (creditors for instance) shall not himself or his 
representatives, be relieved against the consequences of his own 
fraudulent act, though the creditors may. And if his partner in 
the fraud takes advantage, ever so dishonestly, of the power 
which has been put into his hands, a Court of justice will not 
interfere on behalf of him or his heirs. If this holds in the case of 
the immediate party to the fraud, it holds much more strongly in 
the case of a person purchasing under him for a valuable consi- 
deration, upon the faith of a title apparently good, and without 
any knowledge of the secret agreement by which it was intended 
to be rendered unavailable: nothing can be clearer than that as 
against persons so purchasing, this sort of agreement ought not to 
prevail. I am of opinion, that the decrees in the cause ofPee- 
tumber Ghose versus Ghureeb Oollah, ought not to have been 
received as evidence in the suit of Raj Indurdeo against Kishea- 
VOL. II. u 
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1814. moluin Bunhoojea; because Kishenmoliun was not a party to the 

— ; foinier suit, and it seems fioni the dates, to have been instituted, 

least the decree to have been passed, long after Peetumber 
Koopi ttiaiii Chose had sold the lands to Kishenmohun. In giving this opinion:^ 
1 take it for gi anted, that Peetumber Ghose was the real plaintiff 
in thesmi against Ghuieeb Oollah, for if his name was only used, 
and Kisiienmohun was the real plaintiff, then the proceeding in 
that suit would be evidence in this suit against Kishenmohun. 
JSupposiniT, however, that upon this ground, the proceedings were 
admissible as evidt nce, I do not see that any thing in those pro- 
cee<lings could materially affect the question in this suit, for the 
utmost that the decree of the Court of Appeal goes to, is to cast a 
discredit on the title under which Peetumber purchased, but as 
that discredit arises from the fraud of Govind Deo, and his sup- 
poseii contrivance to cheat his creditors, it cannot, for the reasons 
above noticed, affect Kishenmohun’s title in a suit by the heir of 
Goviiid Deo Riu ; and it is to be observed, liesides, that the Siidder 
Dewanny Adawliit finally decided the suit of Peetumber Ghose 
against Cduireeb Oollab, not upon the goodness or badness of the 
mortgage purporting to have been executed in the year 1197, 
B. 8., or 1790, A. D. (which, whether good or bad, is but indirectly 
connected with the judgment) but upon the priority of Ghureeb 
Ool lab's mortgage to the Sheritt's seizure under Roopnarain's 
judgment; and that ground of decision has manifestly nothing to 
do with the question in the present suit/' In conformity with the 
foreooing opinion, and on a full consideiation of the case, the 
Conit of 8udder Dewanny Ailawlut (present J. H. Harington and 
J. Fombellc) affirmed tlie decree of the Provincial Court, as far as it 
went to maintain the possession of Kishenmohun Bunlu^ojea under 
bis purchase from Peetumber Ghose, the purchaser at the She- 
iilf's sale, observing lliat their decree in favour of Ghureeb Oollah 
v ys founded on his having a previous mortgage of that portion of 
the estate wliuh was decreed to him, and by no means affected 
the validity of the sale of the remainder, and that the agreement 
on which the original plaintiff rented his claim, being founded on 
aficiiiious and fraudulent mortgage deed, antedated eight years 
prior to the date of its actual execution, for the purpose of de- 
frauding previous mortgagees, would not, even if proved, have 
benefited ihe late Rajah Govind Deo Rai, if an attempt had 
been made to take advantage of it during his life' time; and 
consequently could not benefit his legal representatives. The 
Court remaiked, for the information of the Provincial Court, 
that, having determined that the plaintiff could only have 
■recourse to the Supreme Court for rediess, it was unnecessary 
in them to have entered fully into the merits of the case, or 
to have recoided their opinion against the validity of the claim. 
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RAM GOVINB SINGH, Appellant, 

versus 

BAICHHA Ram GHOSE, (Son of Ramkunhai Giiose, 
deceased), Respondent. 


Aug. i3Lh 


THIS was a suit brouabt by the appellant in the Zillah Court of A, enters 
Nuddea (but afterwards removed to the Provincial Court * 

Calcutta) on the 27th of September 1807, ag:ainst the lare Rftni- g/gemenV* 
kunhai Ghose, to recover possession of the tTalooks Bukhsheepoor, to B, lor 
&.C. The estimated annual produce, according^ to the bill of plaint, the sale of 
amounted to 31,000 rupees. The plaintiff claimed by rijjht 
purchase, setting forth itt his plaint, that, on the 2l8t of ^ 

1214, B. S.,the defendant agreed to sell him the taluok of Bukh-thc wliote 
sheepoor, &c. for 41,000 rupees, and after having taken 2,000 of 
rupees as earnest money, and caused oOO rupees more to be P^td ’ 
to his son Baichha Ram, executed an ens^agernent in his favour, |,y,j 
in the following terms ; “ I, Ram Kunhai Ghose, possess in Zillah specified 
Nuddeathetalook Bukhsheepoor, the ?wa/yooi:aree of which amounts 
to 19,802 rupees, 3 anas, 14 gundas; I am also benimee 
in the same same zillah under the name of Bunshediiur Mitr of execute a 
the village of Mohesh Kunda, the maijoozarce of whicli is 5,597 rei^niur hill 
nipcf'S, 10 anas, () gundas. In the :^illah of ]\Ioors!)e«‘.'bad, A 
I beniSLmee propiietor, under the name of Radhakauni Goose, 
of the village Purtabpooi, of which the malyoozd) ve is 409 rupees, j,i„rhase 
13 anas, 17 gundas. 1 liavesold you these rny possessions at the m xu-v. a-id 
price of 44,001 rupees, and have received 2,000 rupees as e.irnest t.Mi h'is 
money. 1 will upon receiving the icinainder of the P^^'chase 
money within five days, execute and cause to be ret^isto.ed a qth /fa tin* cx|)ira- 
(or bill of sale) in your favour. Should you, within the above tion of the 
specified period, be unable to pay the lemaiiider of the purchase 
money, this engauement will be of no avail, and you will besidtjs 
forteit the earnest money I havti tjiven tliis engagcineut for the reuses to 
sale of the talooks on the 2 1st o( Assm 1214, B S." 'fhe j)l dnilfi'nhidc by the 
further alleged, that he took the icmamderof the purchase mouoy 
to the defendant’s house, and tendered payment of it to him 
within the period specified in the engagement ; that the latter the ^-ilt of 
declined receiving it, and made excuses for not executing: the hill H,t!iecon- 
of sale in his favour. 'Fhe dofi ndant admitted in Ins answer, 
he had executed the engabiement stated by the plaintiff, and h id 
received from him rupees 2,000 as earnest money, but averred, conclusiie 
that he never had any real intention of stalling his lands to the a, 
plaintiff, but merely granted the said instrument fur the Purpose 
of friglitening his son (to whom he had on a former occasion on 
account of bodily infiimitv, entrusted all his projjcrty) into provid- not con- 
ing liim with a sum of money, adequate to enable hun to undeit.ike ‘ 0 »y 
a pilgrimage to Benares, which his son had la various limes 
to grant; and that the plaintiff had refusW to leccive hack the 
earnest money when offered by him. I’he Provincial Court ofbhoalr) be 
Moorshedabad passed a decree in favour of the defendant, r^'citing considered 
in subsUince as follows : “ The plaintiff, in support of his 
has established merely the execution of an engagement by the t„te 
defendant, and the advance of 2,000 rupees, but the said engage- ual tale. 
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1814. merit is for many reasons insufficient to establish the sale, for it 
does not contain any such condition, as that if the plaintiff should 
vimisS^h limited time tender payment of the remainder of the 

V. Baichha* P'^rchase money, and the defendant should decline leceiving it, the 
RarnGhuse. engagement should be considered conclusive as to the sale, without 
the execution of any other instrument. The payment of rupees 
500, alleged by the plaintiff to have been made to the defendant's 
son is totally incredible, for Baicliha Ram has sole controul over 
his father’s affairsf; in consequence of his infirmity ; and if the 
plaintiff had really paid him that sum, he would have put it to 
account of the purchase money,, and would have procured the 
son’s signature to the engagement, or would have taken a separate 
receipt for it. The fact of that not having been done, tends to 
invalidate the engagement, and to falsify the allegation of tiie 
plaintiff, and it does not appear possible, that the deetl could have 
been executed with the knowledge of the defendant’s son. The 
occasion of the execution of the <leed is appaient from the answer 
of the defendant, and other circnmstances attendinij the case, viz. 
that it was all a trick devised merely to frighten his (the defen- 
dant’s) son into the advance of money, for the purpose of defraying 
his expenoos on the road to Benares. It is therefore decreed, that 
the claim be dismissed, but that the defendant restore the sum of 
rupees 2,000 earnest money, without interest, whirh is considered 
as forfeited by the plaintiff’s refusal to take back the money when 
tendered to him by the defendant.” An appeal was preferred by 
Ram Govind Singh from the above decree to the Sudder Dew'aiiny 
Adawdut, the appellant mainUining his right to the lands in virtue 
of the engagement. The Conit lequired him to deposit the re- 
mainder of ihe purchase money, and on a consideration of the 
case, reversed the decree of ihe Provincial Court for the reason^ 
which follow : Ram Kunhai Cihose (since deceased and succeeded 
by his son Baichha Ram) admitted in his answer, that he received 
2,000 rupees as earnest money from the plaintiff, and that hu 
executed an engagement in his favour, to sell to him the contested 
lands, under ceitain conditions, which the latter fulfilled. 7'lie 
defendant wms unable to support the averment that the contract 
was fictitious, either by oral evidence or by any document under 
the plaintift’s hand, declaratory of the same. Witnesses proved 
that the deed was executed in ihe presence of both father and 
son with their entire consent. The intention of the panics, with 
regard to the conditional sale, was quite apparent fioni the words 
of the contract, and it appeared to the Sudder Dewanny Adawlut 
that the omission of the condition mentioned in the decree of the 
Provincial Court did not render the performance of the contract 
voidable by the respondent. It was ultimately decreed, therefore 
^ (present J. H. Hariiigton and W. Rees), that the contested lanchl 
specified in the engagement forming the estate of the respondent, 
should be delivered ^o the possession of the appellant, and that 
the sum of 2,000 rupees deposited in the Provincial Court, together 
with 42,000 rupees deposited in the Court of Sudder Dewanny 
Adawlut, should be delivered to the respondent, who was further 
directed to pay all costs of suit. 
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NUBKISHORE BUNHOOJEA, Appellant, i8U. 

versus - '■ 

HYDER BUKSH, Respondent. Ang. 30th. 

* 

THIS was a suit instituted by the appellant, Nubkishore, against A suit haY- 
the respondent Hyder Buksh, in the Provincial Court of Calcutta, inj? bei-u 
on the 25th of July 1812, to recover possession of Purbanput and received 
other villages, which were alleged to have been fairly purchased 
by the plaintiff from the defendant. The annual produce waSaProvin- 
estimated at rupees 2,873, and there was also claimed the sum of pial Courts 
rupees 3,894, being the amount of profits alleged to have been*^ ** 
appropriated by the defendant during a period of three years, 
exclusive of illegal possession. The suit was admitted by the Judge to 
Officiating Judge, and the defendant was summoned. After the<5‘8*niM it 
pleadings had been filed, at a sitting of the Provincial Court 
another Judge, tlie parties were ordered to deliver their 'ouchers 
and lists of witnesses. After some further proceedings had been of action 
held, it appeared to the Officiating Judge that the cause was “ut being 
not properly cognizable by the Provincial Court in the Pendent 
instance, for that, although it had been formerly held, and was g^,jjn*, 2 able 
obviously proper, that, in a suit for the recovery of lands and ofby\ljnt 
profits appropriated during the period of dispossession, the annual Court ; nor 
produce and the amount of illegal appropriations should be staled 
at the same time, yet that in the provisions of sections 2 and 3, ^ny case for 
regulation 13, 1808, it is plainly declared, that, to make a suit dismissing 
cognizable in the first instance by the Provincial Court, the causeasult after 
of action must exceed 5,000 rupees; viz. if for land, * 

annual produce be above 5,000 rupees, and if for any other de-go^e^nto. 
9 criptioii of property, movable or immovable, that it exceed in In a suit 
amount and value the said sum of 5,000 rupees; that this case 
ought therefore to have been instituted originally in the 
Court; the annual produce of the lands claimed being only rupees profits 
2,873, and the illegal appropriations, amounting only to rupeesduringdis- 
3,894. The plaintiff was accordingly nonsuited, and directed to P'^.sressioa 
sue in the Zillah Court. On appeal from the above order to 
Sudder Dewanriy Adawlut, that Court (present J. H. Haiington ti,at thc^ 
and J. Fombelle), reversed it for the following reasons: 1st, aaoiiual pro- 
suit having been admitted by one Judge of a Provincial Court, it^b^reand 
is not competent to any other single Judge of the same Court jis- 
dismiss such suit on the ground of its inadmissibility without possession 
going into the merits. 2ndly, after having received the plaint, should each 
levied the fees due thereon in the Provincial Court, summoned the 
defendant, and heard the pleadings on both sides, together ^'tth 
the testimony of witnesses and other evidence, it was not (con- to m.»ke the 
sistently with the spirit of the regulations) competent to the Judge suit origi- 
to nonsuit the plaintiff for the reason stated.in his decree, and to 
direct that the suit should be instituted de 7iovo in the Zillah Court. piovUi. 
3dly, there are no provisions in the second and third sections ofcial Courts 
regulation 13, 1808, which declare, that in the event of a person's but only 
claiming lands and the profits of those lands unduly appropriated, 
he shall not be allowed to add together the amount of the annual 
produce, and the amount of undue appropriations, sc as to form of both 
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1813 . them into one cause of action. On the contrary, it is evidently 
conformable to the spirit of the regulation, that when a person 
cceddia* ® suit for land or other immovable property, and also for 

Bum. money or other movable property, the aggregate amount of both 
* descriptions of property is to be considered as forming the cause^^f 
action. In this case, therefore, the aggregate amount of the pro- 
perly claimed an^ounting to 6,767 rupees, it appeared to the Court 
of Sud<Jer Dewanny Adawlut, that the suit fell strictly within the 
original jurisdiction of the Provincial Court as provided by regu- 
lation 13, 1808. I'hat Court were accordingly ordered to readiiufe 
the suit and to decide it on its merits, (a) 


1814 . JCGGUT CHUNDER SEIN, and SARDA PERSHAUD 

SEIN, Appellants, 

Sept. 12t1i. versus 

KISnWANUND and Others, Respondents. 

^ December 1800, Beer Bhudranund, since^ 

deceased, brought an action in formd pauperis, against Devee 
by ilie Pershaud Sein and Juggut Chunder Seni, in the Zilluh Court of 
former Hooglily, to recover possession of ceitain endowed lands appro- 
oTl^ZilTah suppoit of the Idol Sree Bindrabun Chunder Tha- 

Court koor, situated in Kishen Batee, the ann-iial produce of which was 
from which stated at 10,776 rupees, 12 anas, 17 gundas, 3 cowries; also to 
no appeal recover the sum of *29, 0.‘14 rupees, 10 anas, 8 gundas, 2 cowries, 
ml* founT by the defendants. It was set forth in the plaint, 

to be illegal ^ person named Snt Deo Siimswutee established an Idol of 
on the tiial Sree Bindrabun Chunder, in Kishen Bvitee, and provided lands 
of a sub- to defray the expenoes of worship and other necessary charges ; 
^u?t*for that on his death he was succeeded in the superintendence of the 
redemption Heeia Siiruswntee, v\ho, also, on hv$ 

of the demise was succeeded by his disciple, and so on in regular 
mortgaged succession untd the superintendence devolved on Shainanund, 
biit^not^ct Mudhoo .Soodnn the plaintiff’s spiritual 

aside on teacher since deceased, as representative of whom he now brought 

this ac- forward his claim ; that in the year 1 189, B. S., a dispute having 

count by 

W Subsequently, however, in reply to a reference from the Commissioner 
Ad of Cuttack, the Court determined, on the '29th of September 1820, thut, ia 

^ "i' ’ mnt» for m a igoozaree estates distinctly assessed with the Goveininent revenue, 

. ? Qp Iqj. Rpccifjc portions of snch estates, the rule of estimating tlie value and 

ju gmen ^3j,^pi.|nining the form in which the suits are triable, should be the sudder 

. ^ * ,ju7nma alone (as laid down in regulation 1, IHU) distinct from mesne profits; 

*** ‘d**n Court w'hicli adjudges the proprietary right to the estate, may at 

voida e same time add nn order for the mesne profits to be accounted for (where 

on y on there exists no doubt of their being due) without regard bemg had to their 

leview, amount, and without its being considered Ibat the amount, either of the 

* mesne profits, or pf these added to the valuation of the estate, affects the 
^ * Court's jurisdiction. In the event, however, of doubt existing as to the right 

pondcn s, ^ mesne profits or alleged collections, however denominated, it would be 

cai necessary that a separate suit should be brought for them in the Court of 

ing ang i jnnsdiction would belong according to the amount deiuau(k;d. 

or succei- ff^utandis^ a similar rule would hold io suits for lakhiraj laud. 
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arisen between the said Shamanund and Rainchunder Sein (father 1814, 

of the defendants), the latter brought an action of debt against the 

former, claiming the sum of 106,054 rupees, which sum was award* ^1»® 
ed in full, and Shamanund being unable to pay it, was sent to jail, 

That in 1 194 B. tS., Shamanund executed a bond in favour of the ptrm.tted 
flfther of the defendants, m which he acknowledged a debt of 85,001 to defead 
rupees, and empowered that person (after providii^ for the necessary b»e appeal 
expences of the establishment) to realize his du4rf*om the profits 
of ihe endowed lands, and to remain invested with the superin- rcjrnlar 
tendence of the properly, until that object should he effected; thatorigioal 
the defendant’s father, in virtue of the aforesaid bond and the 
judgment in his favour, took possession accordingly, and on bis 
demise the defendants succeeded him, and that between the respective 
Bengal years 1194 and 1206 (a period of thirteen years) the debt claims, 
bad been more than realized; the profits of the endowed lands during 
that irittTval having amounted to 88,737 rupees, 13 anas, 10 gun- 
das, 3 cowries, and the defendants having embezzled effects apper- 
taining to the idol to the value of 14,501 rupees, thus making the 
sum received bv tiiem to amount to 103,238 rupees, 13 anas, 
lOgimdAs, 3 cowries, and the debt being only 85.001 rupees, 
leaving a balance in favour of the plaintiff of 18,237 rupees, 13 
anas, lOguiidas, 3 cowries, which, together with 10,796 rupees, 

12 anas, 17 ginuias, 3 cowries, profits aiising from certain assessed 
talooks belonging to the propeity, formed the total amount of the 
claim. 3'he defendants in answer, pleaded, first, that the plaintiff 
had no legal interest in the property in question; that his Gooroo 
never bad been a disciple of Shamanund, and consequently never 
had himself the right of succession to the superintendence ; fiom 
which it followed, necessarily, that the plaintiff who claimed under 
him could not have any right of succession. They further averred, 
that the real disciples of Shamanund and those whom he had 
constituted his successors, were two persons named Mudwanund 
and Shevvaiuind, the former of whom ha<l exercised the superin- 
tendence duiing the whole period of Shamanund’s confinement at 
'the instance of the defendant’s father; that in 1 196 B. S., the Goo- 
roo of the plaintiff having forcibly assumed the superintendence 
of part of the endowed lands he was ejected at the suit of the 
defendant's father, the Judge of Zillah Burdvvan, considering the 
moitgage of the endowed lands to be a valid transaction, and 
that the possession should remain with the creditor until the 
debt was liquidated ; that a claim to the right of superintendence 
having been preferred about the same lime by Shewanund, the 
propeity was attached by Government, and placed under the 
charge of an aumeen until the year 1201, B. S., when a decree was 
passed adjudging possession of all the landed property, and appro- 
priation of the profits to the defendants, in liquidation of the debt 
which appeared from the bond of Shamanund to be due to them. 

That, in point of fact, they (the defendants) had realized the sum 
of 5,000 rupees only towards the liquidation of their claim. With 
respect to the embezzlement of jewels, the defendants allee:ed 
that the idol had remained in statu quo from the period of their 
superintendence. From the evidence, however, of numerous 
witnesses it appebed that the plaintiff's Gooroo had been a dis- 
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1814. ciple of Shatnanund, and was formally appointed by that pertfon 
successor in the year 1 171, B. S., and was on a pil^ima^ 
Cinmder time of Shamanund’s demise in 1196, when on hearingfof 

Srinand that event, he immediately returned and asserted his right as 

Stirda For- disciple and constituted successor of Shamanund Xo take ttpcjp 
•haud Sein, himself the management of the endowed lands. The Ziilah Judges 
wamiVdantl therefore beina: of opinion that the plaintifF^s Gooroo (Mudhoo 
other Sooclun) had ciesl^ a right of succession to Shamanund, and that 
(the Hindoo law in these cases ordaining the succession of a 
disciple to his Gooroo in the event of no special disposition having 
been made,) the plaintiff was'lhe proper representative of Mudboo 
Soodun, overruled the objection of the defendants to the plaintiff's^ 
action on the plea of his not having any legal interest. In conse- 
quence of the opposite statements given in by the plaintiff and 
tlefendants respecting the profits received by the latter towards 
the liquidation of their debt, it became necessary to depute an 
aumeen for the purpose of ascertaining the actual produce of the 
lands appropriated to the support of the endowment, and the 
amount ofexpences incident to the worship of the idol and other 
charges which must necessaiiiy be defrayed from that fund. After 
an inspection of the report furnished by the aumeen, which con- 
tained an account of receipts and disbursements, it appeared to the 
Ziliah Judge, that after allowing for the rent collected while part 
of the lands were under attachment, and deducting the sums 
expended by the defendants for the support of the endowment, the 
sum of 48,653 rupees, 13 anas, 4 gundas, had been appropriated 
by them in satisfaction of their dues. According to this calcuia* 
tion, as there remained to be paid of the bonded debt the sum of 
36,347 rupees, 2 anas, 16 gundas, the Ziliah Judge passed a 
decree dismissing the claim of the plaintiff, and directing that the 
superintendence of the endowment should rest with the defendants 
until the liquidation of the whole amount of their debt. The claim 
to recover the value of the jewels was declared to be inadmissible ; 
they forming pait of the property of the idol, all of which by the 
terms of the obligation was to remain with the defendants until 
the full amount of the debt should be realized. The defen- 
dants being dissatisfied with the adjustment made by the 
Ziliah Judge, as crediting the plaintiff with a larger sum than 
had been received by them in liquidation of their debt, and 
as omitting to award interest on that debt, appealed against 
liis decision to the Provincial Court. One of the defendants, 
Bevee Pershaud Sein, dying about this time, was succeeded in 
the appeal by his son Sarda Pershaud Sein. From the accounts 
produced in the Ziliah Court, the adjustment appealed against 
appeared to the Judges of the Provincial Court to be proper, and 
the claim to interest was disallowed for two reasons ; first, because 
interest was not specified in the bond, and secondly, from its not 
being usual to award interest on such occasions. The Ziliah 
decree was therefore affirmed and the appeal dismissed. Provi- 
sion was at the same time made for crediting the respondent with 
whatever sums the appellants might have appropriated in the 
interval between the two decrees. Juggut Chunder Sein and 
Sarda Pershaud Sein being dissatisfied wjth the decision of the 
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Provincial Coujt, ^ifresented an appeal to the Sadder Dewanny lau. 

Adawlutv After ilte on h(»th $ides (whieti conaisied — 

chiefly of objeciioiis to the accounts produced in the GourtajJ,”???”* 
below), and the answers to those objections had been ^one through, 
the respondent Beer bbudianund died, and three persons, viz, g^rda Per- 
Kishwanund, Birjuntind and Sudanuiui came forward, (»ach slmmi S<«in, 
claiming the 8U<'cession t<j the superintendence, as disciples of the ’ • Kishwsi- 
deceased. They were all permitted to defend fhe appeal, in “^J^"^.^***^** 
the event of the endowed lands being taken out of the possession 
and management of (he appellants, the care of them would 
devolve in conformity with the provisions of reiiulation 19, 1810, 
pro tempore, on the Board of Revenue. They were, however, 
referred to a regular original suit for the purpose of establishing 
their individual right of succession. Tne bond executed by 
Shamanund was delivered to the pundits, who were required to 
furnish answers to the two following questions : 1st, Whether a 
bond containing a stipulation that the necessary expences of an 
endow^ment shall be defrayed from the produce of the lands 
appropriated to its support, but mortgaging the surplus profits 
of such lands in satisfaction of a debt specified in the bond, is 
legal and valid or not, under the provisions of the Flindoo law X 
2d, If valid, were Uamchunder Seiii (the obligee), and his heirs 
thereby empowered, after the death of Shamanund, to appoint 
nt their discretion any one of his disciples, or any other person 
to be his sut'cessor in the superintendence of the endowment? 

Xlie answers of the pundits, to the above interrogatoiies, were as 
follow ; Tliat which is produced fiom lands endowed for a 
rcliiiious purpose is sacred property. JShamannnJ was not en- 
titled to make a gift, sale or mortgage of such property; and 
tlie bond executed by him, including a condition for the con- 
tinuance of the necessary dibbnisements was not a legal or valid 
instrument; because llie obligation to assign the lands was made 
without ownership 2d, Had the bond executed by Shrimanund 
been legal and valid, Uamchunder Sein and his heirs would, in 
VII lue of that instrument, have been authorized to selecta qualified 
person from among the disciples of Shamanund, and to appoint 
him superiiitendeni of the endowed lands. In a suit brought by 
the elder widow of Haja Chutter Sein against the younger widow 
(virfe page 180, vol. 1.) it was determined by the Court ofSudder 
bewanny Adawlut, after taking the opinion of the pundits, that 
lands duly endowed for religious purposes are not subject to 
private alienation. But the alienation in this case having been 
held valid in the suit between Uamchunder Sein, plaintiff, versus 
Muddoosoodun, decided by the Judge of Zillah Burdwan in 1793, 
iind that decree, which was not appealed from, being still in force, 
die Court of Sudder Dewanny Adawlot were of opinion (present 
J. H. Harington and J. Fombelle), that the invalidity of the 
iiioi tgage was not a sufficient reason for taking the possession of 
the mortgaged lands from the appellants; as where a title has 
been determined by the judgment of a competent tribunal, it 
cannot be reversed except on review or on appeal. The present 
csuit, however, not having been brought to set aside the decree of 
the Burdwan Cpurt, but to recover possession of the mortgaged 
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lands on an alleged fulHlment of that decree by the liquidation of 
the debt, the Conrt, after an inspection of the accounts produced 
on both sides, weie of opinion, that the adjustment made by the 
Provincial Court was fair and equitable; and there being no 
stipulation of interest in the bond, that the appellants were not 
> entitled to receive any. Judgment was tlierefore given for the 
lands being put into the possession of respondents, as soon as the 
whole, amount of the debt should be liquidated ftom the produce ; 
and it appearing from the accounts of the auineen, that the profits 
realized from the lands iti the interim between the decrees of the 
Zillah and Provincial Courts, had amounted to 14,087 rupees, 10 
anas, 4 gundas, 3 cowries, which being deducted from 36,347 
rupees, *2 anas, 16 gundas, (the sum awarded as due in the 
decice of the Provincial Court), would leave a balance of 5^2,2.59 
rupees, 8 anas, 11 guiulas, 1 cowrie; this latter sum w'as declared 
to be lecoverable irom the lands before they could betaken out of 
the po'isession of the appellants. From a proceeding subsequently 
transmitted bv the Province, if Court, it appearing that tlie ap- 
pellants had been suspected of falsifying tlieii accounts, that part 
of the Sudder decree which related to the adjustment of the 
balanr e was revoked, and the question was referred for further 
investigation to the Provincial Couit, which Court tiansmitted a 
proceeding dated the 5th of March 1817, to the Sudder Dewanriy 
Adawliit, informing them, that from the further investigation whicii 
bad been made, no proof existed of the appellants having falsified 
the accounts; previously to this, however, the appellants relin- 
quished possession of the lands, in consideration of receiving 
1,100 rupees in addition to the mesne profits from the date of the 
Zdlah decree up to the end of 1816. 


GOOI.AB NARAIN, Son of Bhurt Narain, Appellant, 
versus 

PBETUM SINGH, Son of Joogul Singh, Respondent. 

THIS was a suit instituted by Joogul Singh against Bhurt 
Narain in the Zillah Court of Behar on tfie 2d of Ar^hun, ]205, 
F. S, or 6th of November 1797. 'I'lie plain tiff', who was propnetor 
ol a seven ana share of mouza Maroocha Khord, pergunnab 
Pelicb, claimed a share in the inocurreree settlement made in the 
year 1788, A 1), or 1196, F. S, stating, th:it the defendant, Bhurt 
Narain, wlio was proprietor of a three ana share only of that estate, 
had represented himself as proprietor of the wliole, and had there- 
by procured th\ settlement to be made with himself; tlmt he (the 
plaintifT) did not come forward at the period of the foimatioii of 
the ???ocMrr6rec settlement, as he was not in actual possession of 
his own lands, having mortgaged and made livery of them some 
time before to a person named Fyzoolali Khan ; that he bad since 
redeemed them, and prayed therefore to be put in possession of his 
share, and to have his name registered as mocurrereedar of a seven 
aina share of the estate, the proportion of assessment on which 
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would amount to rupees 13,1 11. The defendant, in denied 

the plaintiffs ii^ht to any share in the wioci/rrcree seulement, and 

alleged, that in the year 1 196, F. S, or 1788, A, D, Mr. Law, the 
Collector, advertised for proposals to be sent in by proprietofs and [jiedecTn^ 
others for the purpose of forming a settleinont; that the plaintiff „i^I 
and his mortgagee were both present at the time, and yet neither m -rit of 
came forward; that the moeurreree tenure was granted to the 
defendant and his heiis, and afterwards confirmed by Government, 'uiiasa 
with a stipulation of allowance, as inahkatia^ to the exf'luded 
projuictor, for which purpose a certain portion of ia>.(l had been 
appiopriated to the plaintiff', who had enjoyed and still continued 
to enjoy it. The plaintiff, in replication, pleaded, that he could not 
have come forward at the period of the formation of the settlement 
with the defendant; that this was nicunibent on the moitga^ee,. 
fioin whose neglect it w’as not just to make him suffer, and tliat in 
section 28, regulation 8, 1793, it is expiessly declared, that in cases 
of n^oitgage, if the moit^agee has obtained possession of the lands, 
the settlement is to be made with him, and the proprietor is to be 
declared to succeed to his eugajremcnts on recovering possession, 
either by the discharge of his ol)ligalion or by the decision of a 
Court of justice. 'The following were among the piinci{)al vouchers 
adduced by the d(-feudant. A moeurreree pottah fioin the Collec- 
tor, drawn out in 1 196, F. S, corresponding with September 

1788, A D, in the following teims ; “Whereas the mou/i of 
Maroocha Khord in pergunnah Pelich, containing 530 bcegahs, 

] 2 bisw'as, has been granted to Biuirt Naraiii in faim Com th.e 
commencement of the year 1196, F. S, at the of 301 

rupees, exclusive of soyer duliis; he must tiieieforc pay up the 
revenue of the aforesaid moir/a, settled at the above amoimt, year 
by year, without in('rease or diminution, agreeably to his vnhoo- 
leeut and a(Xouiit /<isibiinrhj. If any one establislies liis claim to 
the zemindaiee of the aforesaid moiiza, he will annnallv |):t\ lo bi n 
and his heirs maiikana, at the rate of ten rnp^^cs per cent, on the 
jnmrna aforesaid, over and above the rent of GovernriK'nt. If at 
any time expenses are incurred by Government for protei tino the 
comitiy and on other accounts, he will agree to the raising of taxes, 

Ml proportion to the mocvrrcrcc jumma, for paying off those ex- 
penses. If 111 the neighbourhood of the said rnoiiza any disputes 
aiise respecting its boundaries uud limits, and the extent is lessened 
by a deciee of the adawlut, be is not to claim any deduction, but 
be held responsible for all such charges of lawsuits and litigations 
as well as losses of season and expenses of cultivation. Govern- 
ment has nothing to do witli those circumstances. The above rent 
is stipulated for the mouza, and is recoverable from him or his 
heirs or by the sale thereof. Whatever engagements m money or 
kind are mutually entered into at the beginning of the year, with 
the satisfaction of the ryots, he will adjust without any ahtonbs or 
cesses, and will collect according to the terms which are settled 
without any encrease theieon. He will faithfully account with 
Government for all unclaimed property of persons dying and 
flying from the country, and give up ail right thereto. He will pay 
on his own account for raising embankments gind cutting water 
courses at the aforesaid mouza, or jointly with other persons at 
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another place, when it is iheir mutual interest, without excuses. 
If the Honorable Company in England, or the Governor General 
in Council approve of perpetuating the riocun eree lease to him 
and his heirs,, a mocurrcrce auyiiiud shall be granted and authen- 
ticated with the Company's seal and signed by tlie Govetnor 
General m Council ; but in case of their not contirming it, it is 
heieby declared that the engagement is made for one > ear only ; 
and after that teiin is of no validity wlratever.’" A copy of a 
piirwaua from the Collector to the Tehbff Idnr acquaintnig him 
that Government had ap|)ro\ed of ii\c rnocurreree scUlement, and 
dnf ctmg tliat oflficer to encoiii age ilie mocurrereednrs to promote 
cultivation acooidin<:ly, dated 30th of 1 19G, or 13th of 

December 1788. Co[)y of another pnrwana from the C ollector to 
the .same officer dated the I5ih ot' Phalgoon 1 196, oi 2d of January 
1789, observinu: that inanv pei sons sty ling themselNcs piopru-tors 
had put .n their llaiIn^ to bold their lands as mnc?irrereedars, but 
that none except those who bad lecei*. ed >}?oc^//*rcrctf lease s at the 
time ol' the settlement <‘ouhl have any < lar.ns to such tenures; that 
tho^e whose names liad been registcicd as niocurrereedar^ shonUI 
ludd the lands exclusively; ami that any piopiietor, proving him- 
self to be such, should obtain 10 per cent as nmU’iana on the 
mocurreree jrimma. Copy of a proclamation under signature of 
the Collector, issued October 25tb, 1790, or Carrick 3d, 1198, to 
the following effect: “ It a[)pcars from the lepi esentaiioii of the 
Tehseeldar of pcigunnaii Peln h that an inundation occuiiod in 
1198 F. S, and that the jnocurrereedars cio not (xeit themficlves 
to pay the levenue, under an appiehension tl^at their grants will not 
be continued. It is therefore publicly n otiHed that the engage- 
inenis with the rnocurrereedtirs, as far as they lespect [xngnnnabs 
Pelicb, Nooihut, ^^amoy, Behai and Maldah, which weie entered 
into in the year 1 196 F. S, have been ratified by Govcimnent ; that 
the moenrrereedara whose names have been regjsteu il for those 
lands shall be in no respect molested, on condition of llieir paving 
the revenue pum tually, with tlu* balance that lias acenud, and that 
thev siiall he at liheitv to sell, mortgage, or otherwise alienate 
the same at tlu ir pl< asuie.'' 

'I he Zillah Judge passed a decree in favour of the plaintiff's 
claim with costs, on the following' grounds : “ According to sec- 

tion 4, legulatioii 8,'179J, the plainntf was enlilh d to the settle- 
ment, piovnled heuLirecd to enter into ihn retpinsite. eo'jagements; 
but Ills notin proof that the option was ever afforded to him; 
besides which, at flu* time of the selilement, the land was not in 
liis possession, but in ihe possession of a mortgagee. Regulation 
8, 1793, which diierts that a new sctilemcnt for the land levenue 
shall be concluded for a period of ten years, commencing with the 
yeai 1 197. does not confirm the settlement of 1 196. 'fhe plaintiff 
is propiietor of a 7 ana, and the defendant of a 3 ana share of the 
lands held hv a wocMrreree lease. No good reason appears there- 
fore for excludiiu the former from the settlement ” Bliurt Narain, 
being' dissatisfied with the above decree, appealed from it to the 
Provincial Court of Patna. He cited a case ((lundnrp Singh versus 
Girdharee Singh) which had been formerly decided by that Court, 
in which it had beeo held that a mocurrtree pottah, granted by 
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Mr. Law, could not be cancelled. Joo?ul Singh al*o cjted three 1814. 
cases ID which the opposite doctrine ha<l been held, and the set- — 
tlement made by Mr. Law with persons nnt beiiiir proprietors 
tfee land were cancirlled, and new engaifcrn mis taken from 
maJiks or pmtrrietors. The decM-ee of the ZiUah .Judije was affirmed SingU. 
by the Provincial Court for the following leasons, assigned in the 
decree of the latter Court : “ The cause cited b) the appellant is 

not applicable lo the present case, bung relative to an application 
of section 16, regulation 8, 179 I, on the decease of .i mocfjrrerce- 
dar. The oilier ihree causes cned by the respondent aic applica- 
blc, and it appeals that, although the same vouchers vveic piodiiced 
to uphold the light o{\\. movun'ereedur not being piopriotor, as 
those now hroiighi forward by Bhurt Naraiii ag.iinst tlie claim of 
Joogul Singb, yet decree-i were given lu the Zillah Court and 
affirmed by the Piovmcid Court lu favoui of the proprietors. It 
Ims tluTefoie been repe.itedlv decided po fifths^ purwanus, &c, 
signed by Mr. Law lespectiiig the settlement of pergiinn.ih Pehch, 

&c. form no bir to the claim of other maliJts whose names are not 
entered in such vouchers. In the present instance, it is [iroved 
that Joogul Singh is 7)iahk of a 7 ana share of mouza Maioocha; 
and the said share having been held in inoitgage at the time of 
the setilement formed by Mi. Law, is a sufficient cause for Joogul 
Singh’s not liaving come forvvaid and put in his claim for a share 
of the moc.tnrtrce tenure.” 

Ooolab Narain, son of Bhurt Naiain, since deceased, being 
dissalisbed with the deciec of tlie l^iovim lal Couit, presented a 
petition for the admission of a speidal appeal to the Sadder l)e- 
wauny Adawliit, which was admitted; the Court being of opinion 
that the dual decision of the case would be useful for the deter- 
mination of claims whicli might hercafler be fjrefei red respecting 
otlier Diocnrreree tenures in Behai. The causes cited by the 
paities ill the Provincial (’ouit were called for. On an inspection 
of them, it appeared tliatthe c.i^c of Gunduip Singh versus Gir- 
dharee Singh, cited by the appellant in tli'‘ l^'OMnci.il Coiiit, was 
in substance as follows; Giidhuvc Singh laid claim to an 8\ ana 
share of the village of Kaunta, pmgiinnah Pcludi, tiie mjcurrrrce 
tenure of which had been granted in the vear I 196, F. S, to Phoo- 
lail Chund, a strai'<ger, who sold it in I 199 to Gumlnip ^ingli. ami 
died m FiO.'j d’hc chum was grouiid'.-d on the extinction o( the 
mocurrrree terniic under section 16, i.gulation 8, 1796, winch 
provides for the settlement bring made with the actual pro[j!ieU)is 
of the sod on the demise of the mocurrcrced trs Judgineiit was 
given for the ('l.iimarit in the Zillali Couit, hut this decision was 
reversed pii appeal by the Provincial Court tni the following 
reasons: 1st, the Orders of Council declare the mocarreree tenures 
granted by Mr Law transferable and hereditary, ‘idly, if the 
tenure^were cancelled under section 16, regulation 8, 1 796, it would 
still remain discretionary with the Board of Revenue and Govern- 
ment to make the settlement or not with the claimant. 3dly, 
under the provisions of regulation 6, 1807. the villaue is not 
divi.sible, as too minute a subdivision would ensue, which is pio- 
hibited. It appeared also from an inspection of the three cases 
cited by Joogul Singh, the respondent in the Provincial Court, that 
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they were decided in favour of the claim of the proprietors to hold 
- the mocurreree tenure, noton the ground of their beins: proprietois, 
but on the ground of tlieir having made offers to enter into 
' engagements at the time of the mocurreree settlement by Mr. I/avy, 
which offers were fraudulently suppressed, and the settlement ma ie 
with the defendants, who appeared in those instances as ostensible 
maliks of the whole estate. From these circumstances, it 'vas 
evident that the precedent quoted by Bhurt Narain was strictly 
in point and favourable to bis cause. Whereas, m the cases in 
winch judgment had been given for the piopiietors, the decision'^ 
had turned on a matter of evidt^nce, without at all touclnng th.i 
abstract question of right Tlie Third .Judge of the Sudder L)e- 
wanny Adawliit (J. Stuart) before whom the cause originally came, 
delivered his opinion to the following effect: “ In the year 1 196, 
F. S., or 1788, A. 0., Mr. F. Law, Collector of Behur, made a 
jyiocurreree settlement of raouza Maroocha Khord, perguniia Pe- 
iich, with Bhurt Naiain, wiio was a sliurer in the said mouza. and 
granted a jjottah containing the following conditions; 1st, that 
Bhurt Nar^u and his heirs should pay a quit rent lo Govcinnient 
of 301 rupees: 2d, that if any person should siibseijiiently pr(;\e 
his proprietaiy right, Bhurt Narain should pay to such person or 
his heirs 10 per cent on the jummn as mnhkana : 3d, that, in tlie 
event of his inocnrreree settlement beiii J: approved of by (lovern- 
nient and the Couit of Directors, he should receive a sunipu} 
{'onffrining the tenure to him and his hciis for ever, and that in 
the event of their disapproval, it should enure to him for one year 
only. 

On the 17th of January 1788. or 4ih Poos 1195, B. S, Mr. 
Law transmitted to tlie Board of Revenue a plan which he had 
prepared for the mocurreree settlement of all the estates in Behar. 
On the 4lh of O/tobci 1788, or 27ih Kartick 1196, F. S., he 
transmitted anolhcr plan ior the particular settlement of five per- 
cunnalis situated in Behar, namely, Pebch, Nooihut, Samoy, Beliar 
and Mahld. Both these plans were submitted to (^loverninent, 
and on the 3(1 of December 1788, or20ih Agluin 1196, a reply 
was received from the Supreme Council, approving of the plan for 
the settlement of the five pergunnahs, and of the conditional 
pottahs granled bv Mr Law foi a mocurreree lease to be held from 
year to year until an onler for its confirmation or reversal should 
be received from tlie authorities in England. No order was at th it 
time passed witli respect to the proposed settlement of the whole 
of Behar. But on the 18th of September 1789, and on siibsecjupnt 
dates, regulations were promulgated for the decenni-.d settlement of 
the public revenues of Bengal, Behar and Orissa, and it was noti- 
fied to the proprietors of land, with or on behalf of whom a settle- 
ment might be concluded, that the jumma assessed upon their 
lands under those regulations would be continued after the expi- 
ration of the ten years, and remain unalterable forever; provided 
such continuance should meet with the appiobation of the Hono- 
rable Court of Directors for the affairs of the East India Com- 
pany, and not otherwise. On the 12th of October 1789, the 
Board of Revenue made a reference lo Government requesting to 
be informed whether or not the enactment for the decennial settle- 



CASES IN THE SUDDER DEWANNY ADAWLUT. 


135 


ment of Behar generally, was intended to annul the p-^rticular 
j«etllement for the five pergunnahs which had been previously 
aiithorvzed. I’he Board were infornjed in reply, that the particular 
settl(;nieiit, winch had been formerly concluded by authority, was 
not intended to be annulled by the enaclinent of the new rules for 
a iieneral decennial settlement, but that the provisions contained in 
those Miles should be considered applicable to the first settlement, 
and if on the receipt of orders from the authorities at home, it 
should appear that that settlement did not meet with tiieir sanction, 
the moc nr re reedn r s still he allowed to hold their lands at 

the jnmma specified in their engagements for a period of ten 
years commencing with the year 1197, F. S. In the public letter 
from the C'oint of Diiectors, dated the 19Lh of Seritember 1792, 
they notice the settlement marie by Mr. Law for the five pergun- 
nahs, and observe that il should be consolidated with the general 
sell lenient and be subject to the same condition (namely their ap- 
probation) with respect to its r:f>ntinuance or annulment. In tliat 
lerter the Court do nut pass anv specific orilers regarding the 
liglits of different dr sci iptions of landholders, probabty as being 
a (|uestion not coming witliin the immediate scope of their consi- 
delation; but it is evident from the Ordeis of Council passed on 
the bill of iVIaich 179d, itiat tliev weie understood to intend that 
tlie 7 nocurr€re€dars, their licirs and lawful successors, should be 
allowed to hold their estates foi ever, on the terms of the oiiginal 
assessment. In the orders abo\e tdliiderl to, it was declaied that 
the settlement made hy Mr Law for the five pergunnahs should 
not be liable to any alteration; and that the regulation for abo- 
lishing tlie sai/er duties, the regulations concerning the right of 
jotdnrSy and tho other regulations relative to the general decennial 
settlement, and the respective rights of zemindars and ryots, should 
take I ffect in the said pergunnahs: and notice was given to all tlie 
viocnrrereedars, whose tenmes were therein situated, that their 
estates should be considered as confirmed to them and their hen s 
forever, so long as they continued to fulfil the stipulated criiiago- 
mcmls. From another letter of the Court of Directors, dated the 
ddof Apiil 1794, n appeals ^liat those orders were approved of; 
and as no counter order was received, it is evident that the opi- 
nions of those in authoiity here and in England coincided in tins 
instance. 4’he continuance of the particular and of the general 
settlement depended on one and the same condition, namelv, 
the approbation of the Couit of Directors But both were ap- 
proved of by the Directors. 7 he one therefore is of equal validity 
with the other. 'I'he confirmation of the general decennial settle- 
ment has been proclaimed by a formal enactment; that of the 
particular settlement for the five pergunnahs has not, and, how- 
ever tho omission of thi.s forniality may be regretted, as tending 
to produce litigation, yet the validnv of the settlement is not 
thereby afi'ected ; for the 41.st regulation of 1793, (which pro\i(les 
that all regulations which may be passed by Government affecting 
in anv respect the rights, peisons or property of their subjects, 
shall be foirned into a regular code), has a prospective and not a 
retrosoective effect, and it would be absurd to question the 
authority of any orders passed previously to that ‘^uactmeut, 
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merely fioin tlie circumstance of their not havinp^ been incorpo- 
rated with a reu Illation. As the gencial dtcennial settlement 
derives its continuance from the sanction of superior authority, 
and not from the promulgation of that sanction; so the p iriicular 
sefilement deiives its continuance from the s.ime sanction and 
nothiMii moie is essential to iis stabditv. From the above observa- 
lioii^ !t results that the ri^^hts of TWocM/reerer/nr.s*, not being profirie- 
tois of the Soil, or proprietors of only a share, who may have obtain- 
ed podahs tiorn Mr. Law, are indefeasible ; that tlieii lenses shall 
enure to them and their hciis for ever, and ilnU the other pro- 
pi ntors, partners, and their liens wlio may nor have obtained 
pottnhs from Mr. Law, sliall be for ever excluded, and shall 
receive only such allowance as 7iialikanfi, as may he stipulated 
for them in the of the mocurrer cedars. 'I'he claim there- 

fore of Joocrnl Sinirh and liis son Pietnm Sinob, the resnondent, is 
inadmissible, and the lieciccs ot tlie /illah and l^iovnicial Conns 
should be reveised.'" 'I’iie (b.iief JikIl’c (.). H. ILirington), coin- 
ciding in opinion with the 'fliird .Jiid -e. as to the ap|»ellant's right, 
under the pottah grantc'd l)V tlie Collector, and confirmed by the 
Govenirnt'iit and C'ouitof Diicctors, a decree was passed in his 
favour a' coidmglv, leversmg the decisions of the /illah and Ih-o- 
viiicial (/Oiirt‘«. The respondent w.is dnecicd to lefund any proHts, 
ovci and above bis right of walikan'i, that nii^ht have accrued 
<luiii)<i the period of hrs possession under the j ml < 4 merits of the 
/illali and ProviiK’ial Coin is; but as lhfM|nestion had never before 
bei-n (ietermincd by this Conit. and as the other Courts had 


given ) id'ini'’nt against the clam» of tlie aj>pellant, it was consi- 
dr^red equiiable that each party should pay his own costs in the 
three Courts, (a) 


19,4^ OOUIIEEPERSIIAUD RAf, Appellant, 

versus 

Dec. i 2 tli. MUSSUMMAUT JYMALA, Respondent. 

A rb'Mlt’ss Tills was an action brought by Mussummaut .Ivmalit, on the 
IIi'k’mo p.irr of her son .Sheopershaud a minor, in the Zillah Court of 
liri' iMghvo Jelalpoo' , on the 30th of August 1801, to recover po'fses- 

]»i*rn'e^ion^ of a 4 ana share of l^crgunnah Gasiin))Oor, the annual produce 
to of O' Winch was estimated at ‘2,000 lupees. h was sei forth in the 
to p.laiot that an 8 ana share of the afo'esaid pergiinnah was the 
r hereditary property of the plaintifF’s husband, who h'ad another 
and a Sc;rm>r wife named Parbutee ; that he b^-ing childless, Irad 10 
liimself the vear 1190, B. S , txiven pei mission to ea<*h of his wives to 
a(lor)t /»(1 fi ado[)t a son, and in fnittierance of that permission, had liimself 
1 '’dopted a boy named Gonn*epeishaud, on acconni of his senior 

srnjnr \vifL*, Patbuiee; that the plaintiff’s husl)and died in the year 121)4, 
roM- and tliat in tiie year 1208, the plaintifi’, in consequence of the |)ennis- 
firms ilip Sion obtained from him, adopted on her own accomit Sheopershaud, 

j)ci mission 

tMi'ritiMtly frt) A triorc partirnhir statemrnf of the monirrerce settk'mfiit formerl t»y Mr, 
pi-fHnted to Lmv, in nine pprjfiintijtljs of Zillfth Ofliar, is contained in a note to itic third 
his second volume ol Mr, Ifari/fgiou's /^nali/siSj pages 239 to 244. 
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who was tliorcfore erUiih'd to half the estate of iafe bus- 1814. 

hand, for the recovery uf whif.'h, on his behalf, she ilu' 

present action. It was uiji'ed in answer by the deferuiant, that the 
husband of the plaint iff had not j^iven permission to adoof as 
allej^cd by lier, and that nmler any cir. iuristances, the second mtiiu-hcc 
adoption was illej^a!. 'Mk' Ziilah .Indite, without into the hv lirr, after 

evidence rej^arding^ the fact, thought fit in the first instance to 
ascertain the law of adoption as far as it affected the case 
question. With this view he put the following inti-i rocratory to taLcb die 
his Hindoo law ofticer : “ 8uppf)sing the adoption of Sheopersliaiid inlicriuiuce 
10 have taken place as stated hy th^ piainiiff; that is, subse- 1^’**^*^*^ 
quently to the adoption of Goureepershaiid, and to the de ith ofsojl^ado^^^ 
her hnshand, tliono;h agieeahlv to his peimission ; is such snbse-cd hv tlic 
qnent adoption valid, and dots it entitle the person so ailo[)rcd, to hnsb.md on 
share in the estate or not ?” The answer to the above reference 
was in tlio following tei ms : “ If a clnhlless person adopt a son for ***' 
the sake of liis ol)s*’(|iiies, the a lopted son becomes like a son of 
the body; he may also, if unable to adopt a son himself, autho- 
rize^ liis wire to do so, and if (with a view to having more than one 
son at the same time) ho authorize his two wives each »o adopt e. 
son it is legal. But in this instance it is stated that the Imsband 
Imnself adopted a son on account of Ins fiist wife. 'I'here being 
however no aiilhoiity for his adoption on account of a p.irticniar 
wife, the son adojited Ly him lenders service to all his wives ; and 
henee any previous perini 'sioii given by the hiisliuul is annulled 
by his own subsequent act. During the lifetime of a r.on so 
adopted tlie wife cannot adopt another. But the son adopti d by 
the father slionhl make a suitable piovis'on for his widow ” On 
eonsidcr.'ition of the above opinion of the law olficei the Zillafi 
Judge dismissed tin* suit with costs against the plamtili’ On apneed 
by Jymalato the Provincial Couit of Dacca, that (d uit rcipined 
the appellant, iii the fbst instance, to addm e evidence to the fact of 
her lia\ing re( eivcd authority from her husband to adopt a se n, and 
ol hci having in roiiloirnity witli sncii authontv made the adoption 
in the manner and foim required by law. These points weie 
cleaily established hy the testimony of several credible wiiiiessi-s; 
some of whom deposed that they had witnessed the minprion of 
.'^'heopershaud hv the appellant, which took place as alleged l)y 
her in the year 1208, and was poiTormed with all the icquisiie 
legal cei'cnninies. Others dcfio.sed that they were present wlicii 
the appellant romonstrated wit h her hnslianri on his having given 
a son Lxclusivt'ly to her rival wife, and begged pin mission to adopt 
one immediately on her own account, which request was griuted 
by the husband ; who, however, expressed liis expectation that she 
would herself produce offspring, and retjiie'^ted her to wait the 
resultofafcw vears. 'J'he Provincial Conit relying on thee i- 
ileuce adduced as to the permission having been granteii, and the 
adoption having taken place in due foim, put the following case, 
to tlieir pundit; “ A Hindoo liad two wivc.s and gnt* veroal 
aiithontv to each of them to adord a son ; afierwards he mumtesled 
his intention in favour of his brat wife by adopting a s ui fo Inu*. 

After the death of the Hindoo, his second wife, under his uuihoriiv, 
adopted a son. By the law current in this country, to whcai . 

VOL. II. T 
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does ilie estate (movable and immov.ib!e) of the deceas^xl person 
descend, and in what shares?*' Fiom the reply leceived, it appear- 
ing that the two adopted sons were entitled to inherit the estate in 
equal proportions, the Coiiit leverscd the dccice of the Ziilah 
Judge, and decreed a moiety of the estate to the appellant to hold 
in trust for her minor son. A petition for a special appeal to ihe 
Sudder Dewanny Adawlut (founded on the discrepancy of opinions 
given in tlie lower Courts) having been piesented by Goureeper- 
shaud, the appeal was admitted^ and the piocetclings, together 
with the law opinions of the pundits of the Zillah and Provincial 
Courts, were referred to the Hindoo law officeis of the Sndder 
Dewanny Adawlut, who delivered their sentiments on the case as 
follows : “ If a man having two wives give authority to each to 
adopt a son, and afteiwardsin concurrence with his senior wife adopt 
a son, and after his death the second wife in pursuance rf the 
anllioiiiy originally obtained from him adopt a son, the adoption 
by the second wife is not legally valid ; because, if a peison giving 
peimission, afteiwards himself does tlie thing peimitted, tlie pei- 
inission uiveu to another becomes by his act void. All tlie pio- 
peity of the deceased devohes on the son adopted by him. but 
il appeared from the evidence of the respondent’s witnesses in tlie 
Piovincial Court, tiiat the permission granted originally by the 
husband, was confirmed 10 the second wife after he hud made an 
adoption in favour of his senior wife, and iliat the permission was 
partly conditional, fiom his request (founded on the expectation 
of his second wife’s producing oflspring) that it should not be 
acted upon immediutelv. The pundits were therefore required 
to state wheilier these circumstances would alter the naluie of the 
case ; to wliich they replied, that, under these circiimsl.uices, the 
desire of the adoptive father being obviously to havti many sons 
(which was a laudable desire) his estate real and personal should 
be shared by each of the adopted sons in equal proportions. On 
consideration of the above opinion establishing the legality of two 
successive adoptions by two wives under authority from theli 
husband (which coriesponds with the decision in the case of 
Shamchunder and Roodeichnnder versus Naravni Dibeh and 
Rarnkishor, ride vol. l,page 85) the decree of the Provincial Court 
in favour of the respondent appeared just and proper. It was 
accordimjily affirmed by the Sudder Dewanny Adawlut (present 
J. H. Harington) withcostsagainst the appellant, who was directed 
to account to the respondent for half the piofits of the csiate which 
had accrued during the period of his sole possession. 
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URJUN MANIC THAKOOR, SUMBHOO CHUNHER THA- 
KOOft aiwi RANEE SOOMITRA, Appellants, 

versus 

RAMGUNGA DEO, Respondent. 


1815. 


Marili24tlT* 


THE following genealogical table may tend to illustrate this By the 
case; special 

(A) RAJAH KULEAN MANIC, us«ge of 

^ * tUe prm- 

r“ y cipalze- 

niinduive 


(B) Govind Manic, 
A 


1st, 

(€) Ram ^lariic, 


1st, 

(D) Ruttun 
Manic. 


2d. 

(GJ MoUcoud 
Manic, 


1st, 

(F) Ohurm 
Manic, 


JuggernauthThakoor,i„ 

L 1.T • trictof 

2d, Sooruj Pel tanb Narain, Xiuncrah, 
Name unknown, | person 

HurreedhurThakoor, „ppo„ued 
2d. » Jobraj 

(E} Mohindcr 1st. 2d. takes the 
Mapic. (H)Rooder (K) Bijee inlieritance 
— ^ Manic Manic, in prclcr- 


2d, 


( 

1st, 2d, 3d, 4tli, 1st, 

(1) Indur Kisheii Hiiree Bhudor (J) Gungadhur Gudadhur I 

Alanic. Manic. Mamc, Manic. Thakoor. Tiiakour, Ramcliiindcr Tha- 

^ /V I koor, 

1st 2d (L) Sukliee Manic, I 

IT I Rf • fXTi D • II * A/T • I * Sumbhoo Chund 

Kuunt Mamc, (N) Rajdlnir Manic, I . rn , 

— rmJ, " m— , {0)DoorgaMunei‘,l8te Tliakoor, 

1 ^ Riyah, whose widow, 

’ Sooiuiira,is one of llie 


Jymanic. | 


Appellant, 


Appellants. 


tnre to the 
next of 
kin, and the 
person 
appointed 
Bara Thu- 

kooT IS 

considered 
next to 
him in snr- 
cession, 
and takes 
the inlieri* 


Urjun Raingunga Ka^hee 
Manic Deo, Respondent, Ch under. 

Tliakoor, 

Appellant 

ON the 18th of April 1813, the Judge of ZiUah Tipperah, tanerm his 
haling obtained infoimntion of the demise of Doorga Munee, adefault; as 
very considerable zemirniar in that district, who was childless 
intestate, issued orders for the appointment of an administrator 
te take tenipoiary criarji^e and management of his property, and dm Joftra/, 
leported the circumstarice to Government. A summary enquiry After bc- 
was directed to be instituted, with the view of ascertaining in whom 
the right of succession vested, and on the 6th of May of the same 
year, all persons claiming as heirs were invited by proclamation minaicd 
to come forward and substantiate their claims. On the receipt «uy «ther 
of this public notice, Raniirunga Deo, the respondent, immediately 
came forward and presented a petition, setting forth his right to 
succeed to the zt^mindaree, as having been constituted liura 
Thakoor by his father Rajdhur Manic, at the lime that Doorg.i 
Munee (the late Rajah), wasconstituted Jobraj by the same person. 

He alleged that it had been the immemorial usage for the Jobraj 
to succeed, and, in default of him, the inheritance invariably vesteii 
in the person constituted Bura Thakoor; that this usage had 
been recognized and confirmed by the Sudder Dewanny Adawlut 
in the case of Ramgunga Deo versus Doorga Munee, Jobraj^ 

(vide vol. 1, page 270), decided on the 24th of March 
1809. The genealogical table filed in the above cause was 
adduced by this claimant, shewing, in an alphabetical series, the 
successive proprietors of the estate, who (with the exception of 
one or two cases of forcible possession), had each succeeded by 
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virtue of tlie iisag:e above mentioned. At the same time a counter 
pttition was put m by Ramchunder Tliakoor, (father of Sumboo 
(bund one of the appeilants), in which he claimed the succession, 
as beino- the eldest surviving lineal descendant of the original 
zemindar Kulean Singh. The other two appellants, Ranee Soo- 
mitra and Urjun Manic Thakoor, also jueferred their claims to the 
Zillah Judge. The former rested her pretensions on her being the 
widow and legal heir of the late Rajah Doorga Munee. 'Ihe 
latter pieferred his claim in right of his father, and gave in a 
petition lo the following effect: “ When Kishen Manic was Rajah 
he appointed his younger brother Hnree Manic, my giandfather, 
to the office of Jobraj. But Hiiice Manic dying before Kislien 
Manic, it followed that Kannt Manic, mv father, was the rightfid 
successor. At the period of Kishen Maine’s death my father was 
not on the spot, and his widow Janika Debeli, taking advantage 
of my falhei’s absence, connived to get rny uncle Rajdhur Mauio 
in.'inmated to the re/;, and Doorga Miince appointed his Joir/r;, 
or successoi ; which person, in viitueof that title, obtained jinlg- 
ment in his favour in the Sudder Dewanny Adawlut. A(‘COrding 
to immemoiiul usage, the succeedsihe Rajah, and in default 

of the Jobrxj the Burd Thakoor succeeds. In default of both 
these, the succession devolves entne on the next of km, respect 
being had to jirnnogeintuie. On the death of Doorga Munee, 
those entitled to succeed as next of kin are, Ramgunga Deo, 


■Kashce Chundcr (his younger btotiier), and myself; but Rain- 
gunoji having been Burn T///i^oor in the time of Rajilhur Manic ; 
havingon the demise of that person taken tlie rnj in violation of 


usage; and in the cause brought against him by Doorga Munre 
having (hnied t!ie existence or validity of the usage by which the 
Johraj and Bura Thakoor mccee(], and rested ins title on the gene- 
lal law of iuheiitance; he cannot now be allowed to plead that 
usage in supiiort of his claim. 'I ho other person who has a claim to 
the raj by virtue ot piopmquity (Kashee C bunder), is excluded 
from the eii eninstance of my being Ins senior, and llierefore, being 
alone enlilled tf) succeed to the raj and zcmindarce, I beg that pos- 
session may be confened accordingly Several other collateral 
descendants jireseutcd petitions on this occasion, but their claims 


liaving been rejected, as being obviously inferior to those above 
nientiontd, and they not having appealed to the superior Court 
against the decision of the /illah Judge, it is unnecessary to men- 
tion tlie particular grounds on which those claims were piefened 
or dismissed. With a view of ascertaining the jnsUce of Ham- 
chunder’s claim, he was questioned in the /illah Court as to why 
he had not preferred it pending the investigation of the former suit 
relative to this estate. In reply he alleged, that he had done so; 
and tliat lie had been referred by the jSudder Dewanny Adawlut 
to an origiimi suit for the estabbsliment of Ins claim, on which 
howmver ho did not subsequently insist; Doorga Munee 
having promised to constitute his son Jobraj, which promise 
had he lived longer he would undoubtedly have fulfilled. Ham 
Gunga being questioned as to the title by which Hajdhur Manic 
succeeded to the raj, replied, that that person was nephew 
of the Raj ah- Kishen Maidc; at whose death there being uq Johraj 
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or Bura Thakoor, Rajdhur was appointed to succeed ; his elder 
biother Kaunt Manic, though alive, being absent^ His appoint- 
inent took place in consequence of a petition to tiiat effect 
been presented to Government by Ranee Janika, widow of Rajah 
Kisheii Manic. 'I'he following exhibits were adduced liy Ram Sumbhoo 
Gungd in support of his claim ; 1st, a report from the Collector 
Tippeiah to the Council, dated July 15ih, 1783, mentioning 
death of Rajah Kishen Manic, and informing* them that his nephew 
Rajdhur claimed the succesMon as next heir, and that it appeared t». Ram- 
10 iiave been the wish and intention of the late Rajah to have him,gu"g“ 
for a successor. 2ud, a letter dated February 23d, 1785, from the 
above officer, in reply to an enquiry made by Government respect- 
ing the usage and in^ht of succession to the vacant raj, in which 
letter he stated that Rajdhiii was the only just claimant, and that 
the widow of Kishen Manic had, in compliance with her late, 
husband’s wishes, presented a petition piay.ng that the rej might 
be conferred on him. 3d, a piirtvana dated in the same year, to 
the widow of Kislien Manic, informing hei, lliat, in compliance 
with her request, Riijdhur had been confirmed by Government in 
the succession to ihe raj of hi-r late husband. 4lb, proceedini:s of 
the Zillah Court, 24tli of Mvircli 1809, in the case of Doorga 
Miinee versus liarngunga, fiorn which it appeared that the foimer 
admitted the Bura Tlialioor to be entitled to the raj, if there were 
no Jobraj^ and pointed out P.amgunga Deo as the Bura Thakoor 
duly ('onstituted. 5ih, proceedings of the Sudder Dewanny Adavv- 
4iit in the above cause \jnde page 270, vol. 1 ). btli, a petition dated 
25th of May 1813, purporting to have been drawn up and sealed 
by Ranee Soomitra, setting forth that her husband Doorga Miinee, 
who had become piopiietor of the ro; by order of Goxeinmeiit, 
bad died childless, witliout having appointed a and that 

Ramgunga Deo, son of Rajdliur Manic, being ids next of km, she 
wished that Ids title to succeed to the vacant raj and zemitidaree 
ndght be recognized and confirmed by Government, I'lie Ziliah 
Judge, after a refeiciice to the decrees pronounced in the fomtei 
cause relative to this estate, and to the genealogical table filed by 
the parties, having ascertained that by immemorial usage the right 
of succession to the Tipperah zemindarec was vested in the person 
constituted Johraj, and failing him in the Bura Thakoor, proceeded 
to decide on the merits of the respective claims as follows : “ From 
the petition of the widow of the late Rajah it appears to be her 
wish, that the claimant Ramgunga Deo should be the suci’essor to 
her husband. On full enquiry it appears that Ramgunga >vas 
elevated by his father Rajdhur Manic to (he title and degree of 
Bura Thakoor, (the next in rank to that of Johraj,) before the 
succession devolved on Doorga Munee. On the death of llajdhar 
Manic, had there been no Jobraj, Ramgunga Deo would unques- 
tionably have succeeded both by right of birth and appointment. 
Rarnchunder Thakoor, the second claimant, is the son of Rijee 
Manic, who appears to have acquired the zemindaree by force, and 
«ince whom it has devolved in a legal course on three successive 
persons. Exclusively of Sukhee iVIanic, who, from the proceedings 
in the former case, appears also to have obtained possession by 
foice, the estate had gone .first to Kishen Manic, uomi^ated Jobraj 
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1?15. by two preceding proprietors; secondly to Rajdhur Manic, wlio 
appointed Doorga Munee Jobraj, and Gnnga l>eo Bura Thakoor ; 
Made thirdly to Doorga Munee: none of these persons were nearly 

Tliakoor, related to Hamchiinder, and he bad never been invested with any 
SumLhoo title indicative of the right of succession. In the proceedings 
Th'kf r former case, no mention is made of Ramchun- 

and Kance reliance can be placed on his plea, that the late Rajah 

Soomiira, had promised to constitute his son, Sumbhoo C huiui, ihe /o6roy. 
V. Kam- His claim therefore is inadmissible. I’he claim of Urjun Manic 
gnnga Deo. 'I’bjijjQQ,, jg founded on his right of representation, as bcinir son of 
Kaunt Manic, son of Huree Manic, who w'as appointed Jobraj by 
his brother Kishen Manic, in whose lifetime he died. Kajdhur^ 
Manic then succeeded, there being no Johraj alive. But tJrjuii 
Manic himself and his father, not having prefeiied their claims to 
succession in right of Huree Manic, when the estate was vacated 
by the death of Kishen Manic, the claim of Urjun Manic cannot 
now be admitted against the sons of Rajdhur Manic. Und^’r the 
above circumstances, Kamgunga Deo, eldest son of Hajdhur Manic, 
appears entitled to succeed to tlie raj and zemindaree. Weie he 
not entitled to succeed as next of kin, still as the Eura Tluikoor^ 
as having been in possession before the judgment was given in 
favour of Doorga Munee, and as having been elected by his widow, 
he would have a preferable title to any cfther claimant. Doorga 
Munee himself, in answer to a question from this Court, declared 
Kamgunga to be Bura Thakoor^ an<l entitled to succession if there 
were no Johraj. From the vyuvastha of the pundits m the former 
ca&e, It wo -Id appear that the paiticular family usage siipeisedes 
tlie general law of inheritance, and that the Johmj^ or failing him 
the Bura Thakoor^ is heir, in preference to any lineal descendants 
fiom foiiner rajaha, on whom those titles may not have been con- 
fened. Oidered, therefore, that a summary decision be passed in 
favour of llie claim of llamgunga Deo, and that a precept be 
issued to the Collector to make over the r(j and zemindurte to that 
person.'^ The pretensions of the widow were nor investigated ; 
her petition in favour of Ramgunga Deo amounting to a remind 
ciation of them. 

7 he claimants who were rejected, being dissatisfied with the 
above decision, appealed ag.iinst it to the Provincial Couit of 
Dacca. Ramchunder having died shortly after the admission of 
the appeal, was succcetied by his son Sumbhoo Chund. 7’he 
appellant Soomitra denied the authenticity of the document pur- 
porting to be a petition fiom her for the appointment of Ramgunga 
to the vacant raj. The pleas of the other appellants were similar 
to those adduced bv them in the Zillah Couit. It seemed to be 
generally admitted that the Bura Thakoor had the right of succes- 
sion failing the Jobraj ; but the principal argument made use of 
by the appellants was, that the lespondent, having in violation of 
that usage, taken the zeiiiindaree ; and after being ejected by 
Doorga Munee, not having received a confirmation of his title 
from that person, could not now lay claim to the succession in 
virtue of that usage. The Second Judge of the Provincial Court 
(J Rattray) was of opinion that a fuither investigation was ne- 
ccssai y, with a view to ascertain whether, as pleaded against the 
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title of Ramofung^a, his bavins: taken possession of the r,ij on the I8t5. 

death of Rajdliur Manic deprived him of his ri^ht as Bara Thakoor, 

such title not bavins: been confirmed to him by Dooij^a Munee, in Urjim 
consideration of whose superior title of Johrnj he was ejected. Manic 
The 'J'liird Judge (J. M. Rees), recorded his opinion that s|,7nbtioo 
further investigation was requisite^ and that the decision of the Cliuud 
Zillah Judge should he confirmed; Gunga Deo having remained Thakoor, 
in possession as ostensible heir only, until the right of succession 
was deteiinined. The Senior Judge (S. Bird), concurring with 
the Third Judge, the decision passed in the Zillah Court was giioga D«o, 
affirmed accordingly. The appellants being dissatisfied with this 
decree, presented a petition to the Court of Siidder Dewannv Adaw- , 

Jut for the admission of a summary appeal, which was complied 
with. The Court, however (present J. H. Haiington), being satis- 
fied of the siipeTionly of Riimgunga Dec's claim as Bura Thahoor^ 
according to the estal)ljsiiod usage of the zernindai*ee, ascertained 
in this, anO in the former case referred to, and of the insufficiency 
of the pleas adduced against it by the appellants, confirmed the 
der isions of the Zillah and Provincial Courts, with costs against 
the appellants. 


RAMDOOLAL MISSER, Appellant, 
versus 

MUDDUN MOHUN BllUTTACHARYA, and others, 
Respondents. 


1815. 

April 17th. 


MUDDUN MOHUN and the other respondents, five in num - a Birmoo^ 
her, brought an action in the Zillah Court of Hoogly, on the 1 0th tenure 
of March 1800, against the (>ollector of Burdwan, Radha Madhoo 
Ghose, guardian of Clintider Nnrain Rai, and Ramdoolal Misser. 

They claimed the village of Noupura, situate in pergunnah Roo- nrously iii- 
kiinpoor, the decennial produce of which was estimated at 5/205 ‘'hided in 
rupees. 'I his village, in the year 1 164, B. S. had been granted 
the plaintiffs to iiold free of ;iSNCs>nient under the designation of^yi,] i,y 
hirmooter^ by laikhce Narain Rai a former zemindar. In 1208, nuction, on 
B. kS. corresponding with 1801, A. D., the zemindaree having of 
devolved on the minor, Ch under Narain Bai, a portion of it, namely, 
mouza Doolubpoor, was sold lu satisfaction of some arrears of jj. 
public revenue, which had accrued, and the tenure of the plaintifts able trom 
was advertised to be suld as a portion of that mouza. The plaintiffs pu*’hc 
presented a petition to the Board of Revenue remonstrating s^g^inst 
this proceeding, and procured an order against its being carried of the pro- 
into effect; but in the interim the sale bad been made, and their prietor. 
village was included in the lot advertised. It was purchased by 
Ramdoolal Misser; who, being prevented by the Plaintiffs 
taking posse.ssion of that part of the lot which they held as a free can be 
tenure, instituted a summary suit against them under the provi- granted oa 
iions of regulation 7, 1799; and obtained judgment in his favour. 

Muddim Mohun and the other plaintiffs were advised at the same^JI" 
time to try the question of right, by instituting a regular suit authoiities; 
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1815. against the zemindar of the estate, alon^; with which their pro- 
perty was sold, and against the purchaser in possession. They* 
but an accordingly brought this action against Radha Madhoo Ghose as 
option of guardian of Chiinder Naiain Rai, zemindar; against Hamdooial 
Missev the purchaser, and against the Collector of the district who 
bargain will the sale; claiming, besides the recovery of their landed 

be given to propertv, to be reimbursed in the expences to which they had 
^ pur- been subjected in defending the summary suit instituted against 
TliHrttter Collector, in answer, pleaded, that no action could 

•availing properly lie against Government in tins ca'se, as the l.nids supjI for 
hiinsvlf of had been represented by the othceis of the zemindar, to besubjt'cL 
the ophon to assessment, and hud therefore been incbidcd in the lot sold. 
bV^ur- defendant, Radha Madhoo Glmso, admitted the fart of the 

chase .-it lands in question being free of assessment ; and of ilie plaintiffs^ 
the assess- having held them as such for a long period. The flcfendant 
ment fixed Ramdoolal Misser pleaded, on the other hand, that the lands 
taVaithe had always been subject to tlie public assessment. It appealed 
time of the well from the admission of Ruillui Mudhoo Ghose, ns 

public sale, from the other evnienre adduced, that the land claimed was free 
isnoten- of assessment; and that the plaintiffs had enjoyed it as such 
any rctros- ^^R^cedently to the year 1765, the penod of the Company’s acces- 
pectivc in- to the Dewanny ; but it also a[>pearing tliat the ollicecs of 
dcmnitica- the late zemindar had represented it as sul))ect to the payment 
tion for the of revenue ; (in consequence of which it was arlverlised with the 
paldTy of the lot and purchased by Itarndoolal Missei), that peison, 

bimouac* previously to the passing of the final deciee, was allowed the 
count of option of recovering his purcha-ie money, on condition of waving 
Jvr te^nure*' 'ight to the lot purchased by Idm, but he preferred to a!)i<ie 
erroneous- result of the suit; expressing his hope \hi\U should the 

iyincbiiled l^^i^ds in question be pronounced by the Hecre^* to be fiee ofassess- 
irt his pur- nient, and consequently restored to ih« plaintilfs, a piopoi tionaie 
chnst* ; hut deduction might be made from the assessment of his estate. This 
tiorMiRbe infoimed was bevond ilie (‘ompe.tency of the 

pmehase Courts, and that no dediu tion could be made from the assessment 
money, except by the express authoiity of Government. The Zill ih Judge, 
to*beihe^ documenis and witnesses broaglit forward hv 

amount hoth parties, passed a decree in favour of the plaintiffs; diiectiiiii- 

|)aid fbr ^hat they should be immediately reinsUrtd in their free teniiie of 

the tenure Noupara, and, in conformity with cl.inse .5, section 29, regulation 7, 
to^thr^ 1799; that they should recover tlie sum of l,l()i rupees^ fiorn the 
plaintiff in Radha Madhoo Ghose, guardian of the minor zemiiul.rr, 

this cause, being the amount, principal and interest, of produce for two years 
was order- appropriated by the defendant Ramdoolal Misser; also the sum 
restored to being the amount of costs incurred in the summary 

the pur- order was pass'aJ that Radha Madhoo 

chaser by Ghose should reiinbinse Ramdoolal Missci in the sum of 1,204 
the original rupees, 13 anas, 18 gundas, being the amount of revenue paid by 
zemiudar. him to Government during his possession of the village Noupara, 
and the sum of 140 lupees, I ana, 18 gundas, being the computed 
amount, principal and interest, of purchase money which (relatively 
to the sum paid for the'whole lot) had been paid by him at aiicixm 
for that portion. The plea of the Collector being considered 
sufiiciani to exonerate him from being charged with the expences 
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of defending the suit, the defendant, Radha Madhoo Ghose, was 18i5. 

diarged with the payment of all costa. Ramdooial Misserbein^ 

dissatisfied with the above decision, appealed from it to the Ppoi 
vincial Court of Calcutta. He was unable, however, to adduce any 
further evidence of the lands in question Lavini: e\erbeen subject Mohim 
to assessment, and the respondents, ni addition to the evidence bhutta- 
adduced by them in tlie Zillah Court, filed a purwami granted 
by the Collector of Moorsliedabad, in confirmation of the suunud^ ^*^*^^* 
conferred by Imkhee Narain; the nature of tlie tenure having 
come under the investigation of that officer, in consequence of an 
attempt made liy a former zemindar to exact rent fi oiu it, wiiich 
was resisted by the lespondents. 

Idle decree of the Zillah .ludire was affirmed, wiih costs, by tlie 
Piovincial Couit, as far as it went in awarding to the respondents 
possession of the lands claiUK‘(l, with a lefund of the amount of 
produce appiopridtcd during their dispossession, toiieiher with 
costs of suit in the suniniaiy action foimerlv broii.iht against them. 

13nt instead of subjecting the estate of the zemindar Chunder 
Narain Rai to these charges, as awarded in the ZiiLdi Court, they 
were made payable, with inteiest, by the purchaser Karndoolal 
Missel. On a further appeal to the .SndJer Dewaiiny Adawlut 
(piesent J II. Maiington and W. E. Rees), the decrees of the 
Zillah and Provincial Courts, establishing the right of the res* 
pondents to ieco\er the teiiuie cl.iimed by them, were affirmed, 
but the Older of the Provincial Court for the payment by the 
appellant of 17b rupees, the amount of costs incuired by thft 
resfioiidcnls in the siimniaiv suit, was annulled ; the ConiUobserv- 
ing that the oidci of the Zill.ih t'ouit in this instance, chargmg 
the estite at the zemindar with the payment of that sum was 
just and propei ; as, in the accounts of tlie estate, the free tenure 
of Non para Wris stated to be subject to assessment, and being 
advertised along with the icst of the lot, the appellant considered 
that it foinied a pait of his pui chase, and he was therefore by no 
means culpable in bringing a summary action for the lecovery of 
it. 'I'lie order of the Zillali C'oui t (virtually though not expjessly 
affirmed by the Piovincial Couit), for the payment, out of the 
zemindai 's estate, to the appellant, of the sums disbuised by the 
latter on account of the [lublic revenue, was also annulled ; the 
Com t observing, that the ajipellant, having been ofieicd an option 
of relinquishing his purchase, which herefused, and still preferring 
to hold the estate at the jumma assessed upon it previously to the 
sepaiation of the village of Noupara, could not compldiii of any 
grievance; whereas, the zemindar might justly complain, were 
he required to refund to the appellant the sums paid on account 
of the public revenue for the portion of the estate restored to the 
respondents, as it was obvious from the appellants refusal to 
relinquish his haigain, that, independently of iherestored portion, 
he considered the propeity remaining to him as amply sufficient 
to satisfy the public demaml upon it. The Court, however, contirm- 
ed the order adjudging tlie appellants right to recover from the 
zemindar such sum (wiili interest from the date of the sale), as 
might, with reference to the price paid for tlie whole lot, be the 
computed price paid by him for Noupaift; under a suppositioa that 

VOL. II, u 



CASES IN THE SUDDER DEWANNY AD AWLUT. 


it was liable to assessment and sale. The costs of suit in the 
Couit of Sudder Devvanny Adawlut were made payable by the 
appellant. 


1815. MOOHUxMMUD JAUN CHOVVDHRY, Appellant, 

versus 

April jyili. UTTUN DAS, (Guardian of Bindrabun Chund Rat, 

Kishen Loch UN I^ai, and Kalek. Das Rai, Minors; Hens 
of Ramkeshoo Rai), Respondent. 

A person THIS was an action instituted by Ramkeshoo Rai, on the 25Lh 
havin^r ob- Qf SawvH 1211, B. S. conesponding; with the 8th of August 1804, 
1)11101^10 the Zillab Comt ol Tipperah, to recover possession of a 1 ana, 
for corta n 10 gunda share of a 2cinindaree, consi:>ting of 7 anas, ISgundas, 
IrmiKoii 1 cowiie, situated in pergunnah Dhoorlau. The annual produce 
ilio pav- Qf sliare claimed was estimated at 4,105 rupees, and the ju’mmci 
4 ass( ssed upon it was stated to be 3,570 rupees. 'I he claim was 

rinoos, founded on a sale alleged to have been made, on the 13lh of 
ixecutesa Magh 1*205, B. S , by Moohurnmud Danish Chowdhry, the pio- 
pnetor of the said share, to the plaintiff, for the sum of 4,401 
mcnr^ bi : 1 he bill of sale, the receipt for the purchase money, 

which he and the deed of separation, bore the signature of the late pro- 
iis?iTPs tliat prietor, but there was an engagement entered into at the same 
ri*)n)e*\u between him and the plaintiff Ramkeshoo, in which it wa^ 
iTpopscs” stipulated, that the latter should re-sell the estate to the former, on 
sion of the Condition of his paying the sum of 5,801 rupees, on or before the 
l.ir^ls for 30th of Jeyth 1207, B. S., on failure of which condition th ; 
If engagement was to be considered null and void, 'fhe original 

)oar, fo«ir pi'^pi iftor (lied in Bysaffh 1207, B. S., and, after the exf)iration of 
rnoMihsand the term stipulated in the engagement, the plaintiff applied to the 
‘•cvtMitccii Collector fora paititioii of the poition sold to him, but this 
th' VxIlia rejfTted on the ground of Moohurnmud Jaun, 

t the lien of Mooliiinimud Danisli, being a nimor. The whole 

v.hidipc- zeUiindaiee was shorily aficrvvaids fanned nut for the term of 
riofi the seven years to one Jaun Mfjohummud. The per'^ons against 
whom tlie plaintiff brought liis suit in the Ziilah Court were Rarn 
fo ilii^dl- euardian of Moohurnmud Jaun Chowclhry, and Jauii 

( 1,071 con- Moohu'iimud the farmer. 

(liiioo of 7lic ilefendant, Ram Das Rai, pleaded, on the partofhis w^ard, 
ille si?in"of iguoranre iff the transaction on winch the claim of the 

nipci's plaintiff was foundcMi ; and that Beeclioo Bcebee, w idow of the 
.5,801; deceased proprietor, had, on his demise, taken possession of his 
othcru se estate in satisfaction of dower, and still continued to receive a 
mcnTm bV or stipulated monthly allowance from the faimer; that 

considered Suit therefore ought to have been brought against her, and 
null and not against his ward. The defendant, Jaun Moohurnmud, alleged 
void, ;uid bg bad taken the estate in farm, without notice of any 

pertv"^!)) incumbrances, and that when the Collector accepted hi.s proposals 
v( ft])so- and confirmed the lease to him, the plaintiff raised no objection. 
l(7tcly in Beechoo Beebee, the widow above mentioned, presented a petition 
tliu purchft- at this stage of the proceedings, praying to be admitted to defend the 
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suit; and setting forth that her late husband had o^'/igned his 1815. 

landed and other property over to her in payment of lier dower, 

which amounted to 130,000 rupees; that she had taken possession ^1**^*^ 
of l)is zemindaree accordingly; had paid the revenue regularly ; 
had prosecuted all edaims, and defended all suits connected with in reHliiy a 
it ; and since it had been farmed had received fiorn the faimer the hye-btl- 
moshaira or proprietary dues. This petition was howevet rejected 
and the petitioner referred to a separate suit for the estal)h>hment^”^j ^^ondi- 
of her claim, as it appeared that when a manager was apjiomfed tionnl sale, 
by the Court of Wards, on the part of her son Mooliummud Jami and tl'e 
Chowdhry, and when the lands were let out in farm by the 
Collector, she had permitted these transactions to pass unnoticed; 
thereby virtually recognizing the exclusive right ol succession in virtually a 
her son. The plaintiff replied by alleginir tluit the plea of igno- siip'datjon 
ranee on the part of Moohummud Jaunwas unfounded, that 
deeds on which the claim was founded were duly registered ; and 
that the sum received by Moohummud Danish had been appro- the tran^- 
priated by that person to the liquidation of arrears of revenue, on action held 
account of which his estate was about to be sold- tblaimn of 

The defendant Ram Das Rai rejoined, that the deeds (admitting, 
them to be genuine), were not binding upon the per&on by whom 15, 1793, 
they were executed or his representatives; the terms of them and the in- 
beini? usurious. 

The followipg vouchers were produced in the Zillah Court: 1st, i„rc. [j„j; 
the cuhala, or bill of sale, dated the 1 3th of Magh 1 20.5, B. S., cor- the bill of 
responding with the 24tii of January 1799, signed by Moohummud sale and en* 
Danish and attested by five witnesses. It pin ported to convey 
the plaintifi', in full proprietary right, the share claimed, in consi- 
deration ol receiving lupees 4,401 ; a receipt for winch sum was f^istered, 
annexed. This deed was duly registered by the Register of the tl»c trans- 
Zillahjon llieStJi of Febiuary 1799. ‘2nd, the kftanj7iama^ or deed 
of separation, stating the quantity of the estate transferred, and they,,, evasion 
amount jumma assessed upon it, and authorizing the sejiaiation of the 
of the portion tiansferred fioin the remainder of the estate. This ‘c- 
deed bore the same date and w’as authenticated in the same ^ 
manner as the bill of sale. 3d, 'I'he f/trarwama or engagement g 

executed by Ramkeshoo Das to Moohummud Danish, dated of the prin- 
and registcicd on the same day as the bill of sale, and attested 
by five witnesses. Afu-r noticing the sale of the 1 ana, 10 
gunda portion of the estate, the said deed proceeds as follows : cluin to 
“ If on or before the 30tli ilay oi Jeyth 1*207, B. S., you shall pay tlu* lands 
fo me the sum of rupees 5,801, as the price of the said portion, .- 

I will re-soll it to yon. In the mean time I will leave you *** 
possession, and will not take advantage of the deed of separ.ition. i„ i,ijj 
But if, after the expiration of the stipulated teim, the aforesaid vour for 
sum be not paid, this engagement shall be considered null ^t^id 
void. I will enter on the portion purchased by me, and 
separation of it to be made from the rest of the estate and legister ins uris^inul 
it in my name.'' Judgment was given against the plaintiff, in the advance^ 
following terms, by the Zillah Judge: “ The deed on which the 
claim of the plaintiff is founded, appears to be in truth a mortgage 
bond, given for security of repayment of rupees 4,401, lent by the 
plaintiff. The legal interest of this sura from 13th oiMayh i205^ 
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to 30th of Jeytk 1207, a period of one year, four months and 

seventeen days, at 12 per cent per annum, would amount to rupees 

^fud'jaun tnakino: the debt to foim the sum (principal and interest) of 

CUowtlhry But the plaintiff stipulated in lus en^a^ement for 

w. Raninit- the payment of rupees 5,801, being an excess of rupees 6,71. Ibis 
tun Das conduct on his part must be considered to be in violation of the 
ami otiicrs. mtorest, neatly at the rate 

of 24 p67* ce/ 2 ^ Had the stipulation for interest not been exces- 
sive, the mortgage bond or dee<l of conditional sale would have 
been valid, but as the engairenient is in direct violation of the 
|H’o\ isions of regulation 15, 1793, the claim of the plaintiff is not 
admissible." The costs of suit were made payable principally by 
tlie plaintiff. Ramkeshoo Hai, being dissatished with the above 
decision, appealed from it to the Provincial Couit of Dacca, and, 
dving shortly after the admis^ion of the apfienl, was succeeded in 
it by Kamrnttun Das, guardian of bis tbice minor sons. Further 
evidence having been taken with respect to the aullienticity of the 
bill of sale, and to the fact of the purchase money having been 
delivered by Ramkeshoo to MoohiimmiHl Diini&b, and appro- 
priated to the discharge of ariears of revenue; these facts weiC' 
clearly established: and it appeared that Moolnirnmuil Danisli 
died a month before the expiration of the term mentioned in the 
engagement, having reniained in possession of tbepoition which 
he liad sold to Ramkeshoo until his death. The Provincial Court 
reversed the decree of the Zillali Judge, obseiving that Ivaiiike.shoo 
was entitled, under the deed of side, to possession of the lands 
sold to him by iMoohummud Daiiisii, as the laller hafi never paid 
the sum stipulated in tlie engagement, nor even returned the pur- 
chase money with interest. Tiie costs in both Courts were made 
payable by Mooliurnmud Jaun, who, in the interim, had attained 
the age of inajoiity, and he was directeil to refund to the heirs 
of Ramkeshoo Kai the piofits received by him out of the estate 
in question, fiom the iii>titution of the suit to the date of 
passing the cleei >'0 in tlm Piovmcnd (Joint. Ihe costs incurred 
hv Jaun M oh urn mud, the fdimci, weic also made payable by 
Mooliurnmud Jaun. 

A further appeal was preferred by IMoohummud .Jaun to the 
Sudder Dewanny Aduwiut. 'Mie appcll.tiii icsled his ease pimci- 
pally on the stipulation of illegal intfcicst, which appeared in the 
engagement, and winch, he contended, made void the deed of 
sale, nulliried the whole transaction, and rendered tlie suit liable 
to dismission by the piovisions of legnlation 1.';, 1793, which limit 
the amount of interest on all sums whatever to 12 per cent per 
annum, if the cause of action shall have arisen on or after the 1st 
of .January 1793, and the 0th section of which regulation has the 
following piovision : “ I he Courts are not to decree any interest 

whatever in favour of the f)l.untiff, in any case where the cause of 
action shall have arisen on or subsequent to the twenty-eighth 
day of March, one thousand seven hundred and eighty, wher« 
a greater interest than is authorized by this regulation shall 
have been received, or stipulated to be received, if it be proved that 
any attempt has been made to evade the rules prescribed in it, by 
any deduction from the loan, or by any device or means whatever, 
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nor to fjfive any othftr judgnfient, but for the dismission oi the suit, 1815. 

with costs to be paid by the plaintiff?' The respondent, Ramruttun 

Das, argued, on the other hand, that there was no mention 
inteiestin the engagement to brinor it within the provisions of the 
regulation quoted ; that the oiiginal plaintiff was a broker whov. Ramrut* 
dealt in money transactions; that he purchased the lands in tun Das 
question for the sum of rupees 4, 40K and agreed to return his 
purchase on payment of rupees 5,801, at a stipulated period, 
allowing the seller to letdin possession until the arrival of that 
period ; and that the difference of the two sums mentioned in the 
bill of sale and in the engagement, was in consideration of the 
intermediate profits received by the seller during his possession, 
and not on account of interest, 'fhe Senior Judge (J. H. llaring- 
ton), after a consultation with the Second and Thud Judges, deli- 
vered his opinion in the following terms : ‘‘ The transaction referred 
to in the bill of sale, and in the engagement, must be considered 
to fall within the provisions of section 8, regulation 15, 1793, 
which directs the forfeiture of interest on bonds or instruments 
executed on or subsequent to the 28th of March 1780, and 
specifying a higher rate of interest than is authorized by that 
regulation; as the stipulation in fhe engagement for the payment 
of rupees 5,801, on the 30lh of Jeyth 1207, virtually in return for 
lupees 4,401, though nominally as the price to be paid m repur- 
chasing the lands sold, was evidently a violation of the rules 
against usurious interest. Had the engagement not been regis- 
tered publicly, along with the bill of sale, section 9, regulation 15, 

1703, which directs the dismission of the suit with costs, as well 
as forfeiture of interest in cases of an attempt to evade the regu- 
lation, would have been applicable. On the most favourable 
construction, taking the bill of sale and engagement as instruments 
relative to one transaction, and both publicly registered at the same 
time, the virtual engagement for interest, exceeding 12 per cent 
per annvm, is illegal ; and the original plaintiff in this suit, had he 
brought his action for principal and interest, could not have 
lecovered more than the principal under section 8, regulation 15, 

1793, which is clearly applicable to loans on bye-hiUwufa under the 
provisions of regulation 11, 1798; enacted for the prevention of 
fraud and injustice in conditional sales of land, under deeds of that 
denomination and otlier deeds of the same nature. Had Moohurn- 
mud Danish, or his heirs, at any period before the 20th of Jeytk 
1207, (the day specified in the engagement), tendered to Ram- 
keshoo, or, in conformity with section 2, regulation 1, 1798, 
deposited in the Zillah Court, the principal sum of rupees 4,401, 
he would undoubtedly have been entitled to keep possession of 
the 1 ana, iOgunda, share of pergiinnah Dhoorlau, specified in the 
bill of sale as haiing been transferred to liamkeshoo, and that 
person would have been debai red from recovering any interest by 
the provisions of section 8, regulation 15, 1793. The only 
question is, whether tender or deposit not having been made, the 
conditional sale should be considered final and conclusive; or 
whether, a part of the transaction which included the loan, mortgage 
and conditional sale, being illegal, and Ramkeshoo not having 
demanded repayment of the sum advanced (which was his right), 



150 


CASES IN THE SUDDER DEWANNY ADAWLirn 


1815. but, possession of the lands, on the plea of the sale having 
become absolute, judgment should be ^iven for the restitution 
Moohum- of the sum advanced, with any and what interest ^ In determining 
I?howdliry ^^^*8 ^l^^cstion, the Coui t is bound to consider the illegality of the 
V. Rariirut- original transaction, which, having clearly incurred a forfeiture of 
run Das interest amounting to rupees 1,400, in part of rupees 5,801, must 
and Olliers. 50 be considered to Vitiate the provisional sale of lands agreed 
to be transferred, in the e\ent of the nonpayment of the principal 
and interest aliove mentioned. Appellant therefore should be le* 
instated in the lands a.-ijudged by the Provincial Couit to the 
respondent, and should make good to the latter the principal sum 
of lupees 4,401. It is difficult to say whether under the piovi- 
sioiis of section 8, regulation 15, 1793, any interest slioiild be 
adjudged to the respondent on the above principal sum and from 
what lime but had a judgment been given by the Zillah or Pro- 
vincial Courts for the principal sum of rupees 4,401 ; interest 
from the date of such judgment would, on the confirmation of it by 
tho Court (if not previously executed), have been leceivable by 
the respondent under section 3, regulation 13, 1796. Tlie appel- 
lant husagieedto relinquish to the respondent the mesne prolits 
derived fiom his lands since the period of his dispossession, m 
pursuance of thedeciee of the Provincial Court. According to 
tiie original plaint, the annual assessment on the portion of the 
estate in question amounts to thf) sum of rupees 3,570, and the 
annual produce to rupees 4,105. Tiie mesne profits therefore 
must amount annually to rupees 535, somewhat more than the 
legal interest at 12 per cent on lupecs 4,401, which interest would 
amount to rupees 528 annually. On the whole, therefore, I am of 
opinion, that the decree of the Piovmcial Court should be 
amended ; that the claim of Ramkeshoo Das and his heirs, to the 
lands sfiecified m the bill of sale should rejected ; that the appel- 
lant should he reinstated in the possession of the lands delivered 
over in execution of the dccioe of the Provincial Cuuit to the 
respondent, on ludialf of the heirs of Ramkeshoo ; that the appel- 
lant should at the same time pay to the respondent rupees 4,401 ; 
and that, as consented to by apprllant, the profits derived by the 
respondent from tiie laud during the period of Ins possession, viz. 
the net receipt, after paying tlie levenue of Government, and 
all charges, should be left with respondent, in lieu of inteiest on 
the principal sum of rupees 4,401. The parties should pay their 
respective costs ill the three Courts.” The Third Judge concur- 
ring in the above opinion, a decree was passed aecoidingly. 
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NARAIN DAS, (Pauper), Appellant, 1815. 

versus — 

BINDRABUN DAS, Respondent. May 1 0th. 

ON the 19tb of April 180r3, the appellant Narain Das sued onerri,^ 
Theekum Das, in the Zillah Court of Cuttack, to recover the of auperin- 
auperiiitendence of a lelig^ioiis edifice, situated in Pursootum tendent 
Chillier; and to be reinstated in the management of the lands 
appropriated to its suppoit, and the other appuitenances thereto, ’ 

The decennial produce of the whole property was estimated at blislimeiit, 
5,0, ,500 nipe* s. I'he plaint set forth, that the superintendence of the havinj? 
reiiiiious editii'p, and the lands in question, had descend d to the 
plaintifl’ throuiih a long line of ancestors; that Moujee flam Das, eTecthe, 
the late superintendent, finding himself unable to attend to the such usH^^e 
concerns of the estalilishment on account of bodily infirmity, 
appointed the ))laintiirto officiate in his place, as being the pupil ^f I'y 
his spiiiuial disciple Kiighoonath Das, who was absent; andenceio 
consequently the person next entitled to succeed by riiiht of any other 
representation to the inheritance; that lie continued to officiate 
for ten years, during the life of Moujee Ram Das, and for one 
and three months after the death of tliat person; which event any reUn- 
Viappened in the Umlee year 1210; hut that he was dispossessed qaishment 
by the dofeudant, who under pietext of a hibbanama or deed of 
gift, wliich he had fabricated, obtained an order of possession 
from ilie Collector. The defendant, in reply, alleged that the in favour * 
office in question was elective; that the late incumbent, Moujee of another 
Ram, nominated him as the person whom he wished to become P®**^"* 
his successor; and sent him several letters to that effect, 
requiring Ins consent ; blit that he, the defendant, being at thethanasn 
lime intensely occupied in prayer and meditation, made no reply nomina- 
to tlie proposals ; that Moujee Kam finding him disinclined, came 
personally to visit him; and having, after much entreaty, p>’0- 
cured his consent to become superintendent, returned to the coufinuctl 
establishment, where he died in less than a month; that he lefthy the 
behind him a hibbanama (a) or deed of gift, in favour of *-1^® 
defendant, and eiilriisted the keys of the temple to one of the 
servants of the place; that the hibbanama was delivered to him, 
and by what means the plaintiff became possessed of the 
superintendence he knows not. It appeared in evidence, in the 
Zillah Court, that when the district of Cuttack came into the 
pi ssession of the Company, the defendant produced the deed in 
his favour before the English Commissioners, to whom the 
plaintiff likewise presented a petition on the occasion. Qrdera 
were issued by those authorities for the appointment of a commis- 
sion to invpsn'gate and arbitrate the claims of the parties, and to 
confer the office on whichsoever they should think best entitled 
to it. Ten of the neighbouring Mohunt^ were appointed for the 
purpose, five olinsen by each claimant. The result of their 
investigation proved that the defendant, as nominee of the late 
incumbent, had the fairest claims to be chosen, and he wa.s 

(a) The word hihbnnama in the original must be rendered deeif thougli 

the document inqnesiiun nppears to have been rather in the nature o' a will. 
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. accordingly elected by a majority of seven. It appearing to the 
““ conimissioneis, I'lom facts wliich came out during the investi- 
gation, and from in formation received before and since, that the 
office of supeiintendent of the establisliment in question was 
elective, they confirmed the election of the assembly constituted 
as above, and directed the Collector to make out a sunnud for his 
appointment, and he was installed with the usual formalities. 
On the 1 1th of July 18()G, the Zillah Judge having inspected the 
orders of Uie Commls^ioners, founded on the election of the 
assembly, nonsuited the plaiiUitf, ordering, however, that the 
defendant should pay his own costs. 

On the 20ih of Maich 1809, a summary appeal against the 
above decision having been preferred to the Pi ovincial Court of 
Calcutta, that C'ouit were of opinion that the piesent question 
was not of the desciiption contenqilated in the provisions of 
regulation 16, 1793, as propeily referiible to arbitration, and that 
the Commissioners were not competent to lefer it to such a 
tribunal. Ihcy tlierefore reveised the order of nonsuit, and 
directed the Zillali Jinlge to tiy the caubc on its merits. In 
pursuance of the above instructions, the Zillali Judge went into 
tlie merits of the case. It appeared that Moujee Ham, the late 
incumbent, had two pupils, Kuglioonath Das and Jugunnath 
Das, who also had two pupils, lihurut Das and the plaintiff. Of 
these peisous Huglioonath Das had gone on a journey, but the 
oilior thiee resided at the temple. The Zillah Jud^e observed, 
that from the pioceedings of the aibitiators, and other evidence 
winch had been given in the cause, il appealed clear that the 
appointment of superintendent was elective, and that the suc^ 
ce.ssioii of the disciple to the late incumbent was not a matter of 
couise; but that, admitting such to he the case, the pluiutilf 
could not benefit by such custom, as there were at that lime two 
of the disciples of INloiijee Ham alive, one of Avhom, the Gooroo of 
the plaintiff, would bar his claim ; and would not, in the event of 
his death, be the means of esiahlishing a right of succession in 
the plainlifr, he (the Gooroo him.self) never having succeeded ; 
that by the usage whwh prevailed in the establishment, the office 
of supeiintendent being elective, and the defendant having been 
duly elected by a comficrenl assembly, he must be held to he ibe 
riglitful successor. Judgment was therefore given for dismissing 
the claim of the plaintiff, with costs, if sufficient assets should 
subsequently be discovered in his possession. Narairi Das hemer 
dissatisfied with the above decision, appealed from it to the 
Provincial Court, and, shortly after the admiSMon of the appeal 
filed the following documents,' viz. an ihrarmunek or acknowledg- 
ment, pui porting to have been executed by Theekiim Das and 
resigning all right and title to tlie superiiitendeuce of the property 
tu favour of the appellant; a safeenamch or deed of acquittance 
purporting to have been executed bv the same person, and 
i^enounring all claims on the appellant; and a razecnameh or 
deed of compromise executed by the appellant, expressive of his 
satisfaction with the tenor of the abo.e documents, and conse- 
quently of his willingness to relinquish tlie suit, 'fhese deeds 
appearing io be duly attested, were admitted by the Piovinciai 
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Court, and the Zillah Judge was directed to take measures for 
carrying the conditions of tlrern into effect. Two months after- 
wards, however, Theekum Das presented a petiuon to the 
Provincial Court, setting forth that the documents hied by the 
appellant, Naiain Das, were forgeries, and on a summary inves- 
tigation there appealing reason to suspect that fraud had been 
practised, the Provincial Couit, in confoimity with the provisions 
of regulation 2, 1798, made an application to the Sudder 
Dewanny Adawlnt for permission to revise their judgment, which 
application was complied with. 'Iheekuni Das having died about 
this time, Bindrabun Das came forward as his successor and 
representative, in virtue of a hihbanameh^ whereby Theekurn Das 
devised all his interest in the contested property to Biiidrabua 
Das; and the authoritv of the above document l)eitig established, 
that person w'as permitted to defend the suit. On a more mmute 
enquiry the following reasons appeared for rejecting iWAkrarnameh^ 
purporting to have been signerl by Theekum Das, as a fabricated 
instrument. - It was filed in the Provincial Court by Narain Das, 
and It did not appear 1^(0 have been read and explained to 'I heekuin 
Das, altbongli written in the Persian lanafuage, which the latter 
♦lid not understand; and, as, by the admission of the witnesses 
of both parties, be could not write, the said document could not 
have been signed hy him. It bore tiie signature of five witnesses, 
namely, Lucbinun Das, Bulram Das, Heera Das, B'lncharam Mehlee, 
and Keshoo Das. Of these peisons the two first had died, the 
evidence of Heera Das was inconsistent and luoiedible, and the 
two last deposed to having understood that the agreement between 
Thceknin Das and Narain Das was, that the former should 
continue during his life to hold the office of mo/iunt, or super- 
intendent, and that the latter should fill the inferior office of 
adhikar^ or manager of the daily concerns of the temple. No 
sutlicieiit cause or inducomriit appeared for rheekum Das having 
voluntarily, and in sound mind, executed a ileclaration to the 
effect of that exhibited by Narain Das, after he had obtained an 
award by arbitrators tluly constituted, and a decision of tbe Ziliali 
.ludge in Ins favour: and moreover, Ins vakeel had refused to be 
the channel of tiling that declaration in the Provincial Court, 
from a conviction that the agent of Theekum Das, who was an 
old man, illiterate, and unfit for business, had been imposed 
upon by the opposite party. The same objections exi.sted against 
the validity of the safeenameh or deed of accpiittance. Dnder 
these circumstances the Provincial Court, attaching no credit to 
the alleged compromise, annulled their former orders, anrl, 
considering the decision of the Zillah Judge to be just and proper, 
affirmed it accordingly with costs against the appellant. Orders 
were issued for the investiture of Bindrabun Das as mohunt or 
superintendent, in the event of no objection being urged by those 
of the same tribe, who, according to established usage, had the 
power of election and of confirming a nomination. On a further 
appeal to the Sudder Dewanny Adawlut that Court (present J. H. 
Haringtbn and W. E. Rees) affirmed the decision of the Zillah and 
Provincial Courts for the following reasons : It appeared, from 
all the evidence that could be collected, that the office cou- 
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1815. tended for, was clearly an elective one ; that the assembly of electots 

was always composed of nei"hbnuiin^mo//Tm^s; and that the nominee 

Narain ot the late incumbent was usi’ally preferred. Theekum Das, it was 
b n iioininared by the late mohunt^ and his claim to 

l)'*u succe.ssion had been adjudiied by a competent tribunal 

delegated by the ruling power with full authority to elect. By the 
same tribunal, the claim of Narain Das bad been rejected, he 
being unable to adduce any circumstance that could be recognized 
as conferring on him a fair title to the succession. The Couit 
observed, that the only question which remained to be discussed, 
was, whether the deeds iilcd by the appellant in the Provincial 
Court were snnicicnt to establish his claim, notwithstanding the, 
absence of any legal title. On ibis point the Court expressed 
ihcir concurrence in the opinion of the Provincial Coiiit, that 
these deeds had been fabricated, and observed that the pre- 
sumption of fraud for the reasons assigned by the Provincial 
Court, was violent, and sufficient for tlieir rejection. But in- 
dependently of ibis circumstance, the Court remarked that, 
coiisideiing the established linage of elective succession, it might 
be qucstiorud whether any relinquishment on the part of 
'I'heekum Das, however voluntary and unexceptionable, could 
vest any title in tiie appellant; and that it ceitainlv could not 
operate as more than a mere nomination, to be confirmed by 
the u^ndl mode of election. The decree of the Provincial Court 
was iheiefore afHimed, but it was declared not to be conclusive 
with respect to the respondent’s claim of succession, under 
the devise of the late incumbent; his claim being, according to 
established usage, detciinmable hy an assembly lo be convened 
under the provisions of regulation 10, IBIO, by the Board of 
Revenue; lo the inenibtrs of vvbicb Board a copy of the final 
ckciee in this case was liansmiited for ihcir infoimatiou. 


181.5. NEEK SINGH and AI.IIUK SINGH, Appellants, 

versus 

AJuy 22d. ANOOPUN DAS and GOVEKDHUN DAS, Respondents. 

A person THE respondents, who instituted this action in the Benares 
officiaiincr Provincial Court, on the 9lh of January 1811, were bankers, and 
in iheTa T lent conside rable sums of money to Neck Singh, to enable 
cuy of him toUnswer tlie demands on account of public revenue, made 
tf'hsilfinr, ou him while officiating as iehsildar of Zuhoorabad and otlier 
and bor- pergunnahs. It appeared that Baboo Hoop Singb, the former 
rowinjf_ iehsildar, died in August 1800; and that in September following, 
ills o*wn" Collector issued a public notification that the office should 
ri^one to descend to his son Alruk Singh. But this person being then a 
discharjre minor, Neek Singh, who, at the request of his mother had been 
revenlie*^^ appointed his guardian, was nominated by the Collector to officiate 
will be ’ iehsildar on his behalf. In 1810, Alruk Singh coming of age, 
solely re- applied for permission to manage the collection of the revenues 
•ponsible personally, without the inlerveiuion of any other person, and »n 
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compliance with that application, an order was issued for the 1815. 
removal of Neek Sin;jh from his churjre, and for the trau&iiction of 
all future concerns connected with the icvenue of the estate, in the first 
directly with Alruk Sin^h, as tehsildnr. An adjustment of 
counts took place between Neek Singh and his bankers (the 
respcmdent^) on the 5th of April 1810, when it came out that of it, even 
there was due from the former to the latter, tlie sum of 39,646 bis 
rupees, 3 anas, 3 pice. Neek Singh, not heinj: able to satisfy this 
demand immediately, executed a l)ond, obliging himself to dis- 
charge the amount due, in four years, by half yearly instalments, the minor’s 
bearing an interest of Viper cent annually. He paid the two first succession 
instalments, amounting to 6,999 rupees, but failing in 
formance of the remaining part of his obligation, he was sued by 
the obligees, who claimed, on account of principal due, the sum ofofaccoimts, 
3*2,647 rupees, 3 anas, 3 pice, and 2,901 rupees. 3 anas, as interest he is enti- 
from the date of the bond up to the period of instituting the suit ; 
making the total claim of 35,548 rupees, 6 anas, 3 pice. Neekj^y 
Singh contended, in answer to the claim, that he, since the dis- latter, 
continuance of his ryanagement, .and since the period of Alruk should the 
Singh's taking charge of the office oi' tehsildar^ could not be held 
responsible for a debt which had been contracted on account ofij^p^ rcnlly 
the estate. The plaintilFs, on the other hand, areriied, that as incurred oa 
Neek Singh had engaged in his own name, ‘ds teksddar, and had hU ac 
made no mention of his officiating for another, he alone should 
be required to satisfy their claim ; but, with the view of securing j.jjargeable* 

their right, thev presented a su[)plemental plaint, in which they to him. 
requested that Alruk Singh also might be made a paity to the suit, 
and he was accordingly summoned as one of the defendants. Ou 
the 16th of Scpietnber 1 8 1 2, this case was decided in the Provin-- 
cial Court. Fioni an inspection of tlic bond, it appeared, that in 
addition to the stipulated interest of 1‘2 percent per annum, the 
obligor had l)ouiifl himself to pav an excess f)f 4 anas per mensem^ 
under the denouiinatinn of 'I’he .Iiidge (present C. Smith), 
allhougii the excessive interest formpd no part of the claim, con- 
sidered tlie eng'agem('nt to Ije evidently in violation of the regiila- 
tuns prohibiting nsuiions interest, and such as to subject tlie 
party, by whom such interest was stipulated to be received, to a 
forfeiture nf ail intciesr iindei the provisions of regulation 17, 

1 806. Inteiot was acouidingly adjudged to he forfeited, and after 
deducting (on account of two iiistalmeuls that had not become 
due on the date of tlie dc(uee) the sum of 6,898 rupees, 7 anas, 
from the principal of tlH‘ claim, the remainder, *25,748 rupees, 

12 anas, 3 pice, was awarded to the plaintilFs, to be paid imme- 
diately by either or both of the defendants, who were left to settle 
the respective claims which each might have on the other at a 
future }»crion ; the .fudge observing, that had Neek Singh, on 
hig removal from the office of Ukuldur, rendered up his accounts 
to Alruk Singh, and obtained an acquittance from him, or from 
the Collector, he would have been exonerated from all claims, and 
Alruk Singh would be solely responsible; bur, that as no adjust- 
ment oi‘ accounts had tjiken place between them, it was uncertain 
from whom tlie amount was due, and that to keep the plaintiffs 
waiting' until the adjustment were concluded would be injurioug 
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1815. and unjust. The defendants were directed to contribute equally 
“ towards defraying the costs of suit. 

appeal to the Sudder Dewanny Adawlut (present J. H. 
Small, Harington and J. Stuart) the above decree was amended. That 
1 '. Anoopim part of it which awarded prompt payment of the debt to the 
J)as ami plaintifl’s was affirmed, and tlie two instalmenl.s which had become 
t^o^erdhun interim were also made payable immediately, but the 

other pait of it which subjected both the defendants to the same 
degree of responsibility w.is leversed. It was finally decreed that 
IMeek Singh alone should be held answerable in the fiist instance, 
lie having contracted the debt m his own name, and not liaving 
rendered an account of his management to Alruk Singh. It was 
fnrlher provided that, on an adjustment of accounts, should it be 
found that the amount adjudged against Neek Singh was really 
c hargeable to Alruk Singh, he should be indemnified by that per- 
son for tlie sum so disbursed. Neek Singh w'as fmther directed 
to pav the costs, in both Courts, with interest on the sum adjudged 
by the Provincial Couit, until pavment should be made m con- 
formity with the decree of the Sudder Dewanny Adawlut. 


1815. 

Aiig. 30llu 
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VAKEEL OF GOVERNMENT, Appellant, 
versfiS 

RAJESREE DIBIA and Others, Respuncleots. 

THE plaintiffs in this case were Rajesree Dibia, widoxv of 
Goknl Chundci Gliosal and Hunecpiya Dibia. Purbuttee Dibia 
and Haimlutta Dibia, widows, rcspecti\ cly, of Ramnaiain Ghosal, 
Hurreenarain Ghosal and Lukbinaiain (ihos.il, sons of ihe afbrosaid 
Gokul Chundcr Ghosal. 'Iho claim was foi tlu* iccovery of the 
lands designated Noudhad, foiming part of t)eiguiinah Jyiiuggur, 
in the district of Cbilta^ong, coinpinsing P06 ninuzas, measuiing 
]I,.58d clootis, \0cftv'nf(S, 1 tfimduha, 1 (owitf' tifland, aiul yield- 
ing an annual pioducc of 8‘2,3il rupee', 8 anas, 5 uundahs, 3 
cowries The suit was instituted on the 15th of September 1804, 
in the Zillah Couit of Chittagong; but was afterwards removed, 
by the operation of rtgulatiou 13, 1808, to the bio\iiH ial Court of 
Dacca. 

The nature of the tenure of the .lynuggnr zcrnindarce became 
a rpiestion before the revenue authorities, in consecpience of certain 
remissions claimed liy the zemindars on account of encroachments 
made by the sea. The family of Gokul Chiinder Ghosal claimed 
the whole of the waste lands in the Province of (Jhiltagong. 
The only documents to be found among the records of the Board 
of Revenue, which could give the least support to their pretensions 
were the two following: 

1st. An extract from the proceedings of the Chittagong Coun- 
cil, under date the 12th of May 1761, to the following effect: 
“ Taking into consideration the vast quantity of lands that have 
been laid waste for many years past, from the dissensions between 
the people of this Province and those of Arracan, and as an 
encouragement to everyone wlio will undertake the clearing and 
cultivating those lands again^ agreed that a proclamation be put 
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up; and that it be publicly declared tliroiigbout all parts of this i8l5. 
Province, that whatever persons will undeitake the clearings of 
such lands, shall, for the first five years, be excused all rents and 
taxes; that, at the expiration of that time, their rents are toJ5ho”had* 
commence at the usual rate of lands in every other part of this been irrc- 
couutry; and that a guard shall constantly be kept there, to pro- K|darly 
tect tiiem fiom any insults of the Mug'^s or other 
'J'hatjWith a view to prevent disputes hereafter re-zarding thepro-^i,e 
perty of tlie lands when cleared, every person wlio shall engage time al- 
to clear and cultivate them, shall first rci^ister his name in this the 
office, and every month send an account of what quantity he 
cleared, for which poftaks shall be immediately granted him/*Qf 

2nd. An extract, from the proceediritrs of the same Council, tions for the 
under date the 19ih of September 1763, in the following terms 
“ Jynaiain Ghosal (Nejdiew of Gokul Chunder Ghosal), 
and infornisthe Court, that in consequence of the encouragement prohibition 
uiven on our arrival in this Province, for the clearance of the lands aitainst tlie 
Iving waste and in jungle, he undertook the cloarinir and culti- 
vatinii: the lauds in manv diU’erent places agree.ihlv to the several 
diilcient granted him for that juiipose; that mostof those in 

lands have already yielded revenue; and that the rest in a few which may 
months will do tlie same. As this person has been particularly 
iufluslHOus m the clearing of the new lands, which comiuct has 
pioved not only a benefit to hims»‘lf, but has also been a great i 765 ^‘i 8 
inducement and eNam)>le to others; agreed, that as an encourage- applicable 
merit to his industry, ail sm'h lauds as have been cleared by the 
aforesaid Jynarain Ghosal lie made a zcmindarce, and lie in future 
designated the Nouahad lands, forming part of the zemindaree of Chittagong, 
Jynugirur, Ordered also, that a sunnud be given to him for the and Mid- 
same napore, 

A rereren<‘e having been made in (he veai 1706, to the Collector *? 

- , , . , . ^ . , ^e|>tpmbe^ 

of the district, with a view to ascertain on wliat ground so greata] 76 o, in 

claim as that preferred by the family of fiokul Chunder Ghosal common 
rested, it appeared, from his report, that thus person liarl been ^dier 
Dewan o( the di.^trict of Chittagong m the tune of Mr. Verelst ; 
and that his family rested their claims on a sxinnud alleged to have included in 
been granted to him by that gentleman. 1'he Collector however the 
observrd, that after a i.rost extensive search and careful examiiia- 
lion of the records in liis office, he could discover no trace of so 
comprehensive a grant having been made to the family of Gokul tion being 
Chunder Ghosal, as that claimed by them, unless indeed an made in 
imperfect translation of an unHUthenticated copy of an originaP^ 
snnnud in the name of Jynarain, nephew of Gokul Chunder, said 
to be in the posi-ession of the family, could be considered as 
affording evidence of their title. He remarked, further, that such 
an instillment, if in existence, should be held as null and void, as 
from its being at utter variance with the proceedings of the 
Chittagong Council of a subsequent date, it inUvSt have been sur- 
reptitiously obtained by means of the unduly exerted influence of 
Gokul Chunder while acting in the office of Deivan, On the 
receipt of this information, the Board of Revenue required that the 
original sunnud should be produced ; and Lukhinarain, son of 
Gokul Chunder, brought forward a grant issued under the private ^ 
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seal of Mr. Harry Verelst, when that g^entleman was the first 
member of the Chittc»j;onir Council, and dated 27th of Ramzan^ 
in the first year of the reign of the Emperor Shah All urn, corres- 
ponding with the Bengal year 1166, and the English year 1760. 
The teims of it weie of a most extensive nature, making over in 
the name of Jynarain Ghosal to Gokiil Chunder Ghosal, his heirs 
and successors, the whole or nearlv the whole of the lands which 
were then waste in the distiirt of Chittagong, uj*on condition that 
he or they should pay rt veniie for such paits thereof as might from 
time to time he Inought into cultivation, according to the esta- 
blished rates of assesMi.ont in that part of the countiy. This 
document was transmitted for the inspection of the members of 
Government, hv whom it was considered tube a forgery, or to have 
been sun eptitiously obtained. In communicating their orders to 
the Board of Kevenue they expressed themstdves as follows : 

Without adveitingto the circumstance of its wantino: tfee neces- 
sary official attestation, on which ground alone it must be consi- 
dered invalid, ii is evident that this sunnud could not have been 


in existence when the Chittagong Council made the grant to 
Jynarain Ghosal in the year 1763, for, the latter deerl grants only 
a part of what the grantee must alieady have acquired, had he been 
in possession of \.\\c sunyiud dated lu 1760. The tw'o grants are 
obviously incompatible, and that of 1760, if the authenticity of 
the document be admitted, must be considered as viitiially super, 
seded by tlie subsequent irraht in 1763, the authcriiioity of which 
cannot be doubted. 3 he silence of the Chittagong proceedifi 2 S 
with legard to the former tlie inrruTipeteucy of Mr. Verelst 

to make any such grant, and the objectionable u.iture of the grant 
itself, are also ciicumstances wdiicb strongly coiiohorato the pre- 
sumption tiiat the deed is a forgery; .and us it is not authenticated 
by any official seal or signature (the piivate se d of Mr. Verelst 
being evidently of no authority whatever) we are only surpri7.ed 
that It could ever have been acknowledged as an authentic docu- 


ment. Under lliese circumstances, it is much to be regretted that 


so flagrant a fraud should so long have passed imdiscnveied ; and 
that It should have received some saneiion from the tacit acqui- 
escence of Government, as well as of the individuals who weie 


interested in detecting it. As, however, tlic persons who might 
reasonablv be suspected of having been the original authors of 
the fraud are dead, no criminal process can now be luslituted, with 
a view to establish the forgery, and it appears to us necessary only 
to determine in what manner the future operation of the deed shall 
be prevented. It may be presumed, that the Courts of justice will 
consider no length of lime as sanctioning a fraud of tliis nature,, 
but whatever may be the difficulty of proving it, or of contesting 
the right which may have been assumed under the deed in ques- 
tion, and heretofore admitted under an ignorance of the fraud, we 
are of opinion that every means should be bad recourse to, for 
doing away the operation of it, as far as this can be legally effected. 
For this purpose we think it will be advisable to proceed as if no 
such -deed were in existence; and we desire you will, as soon a& 
possible, submit to us specific propositions, both with regard to 
the resumption and future settlement of any lands which may have 
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been appropriated by the holders of the supposed {^rant, or by 1815. 
other individuals under pottahs fioiii them. The heirs of the “ 

late Gokul Chunder Ghosal must of course be considered 
to all the benefit of the resolution of the Chittagong Council 
in 17G3; and if they should think proper to persist in the claims Rajesree 
heretofore maintained by the family under the sunnud dated in Dihia and 
1760, it will be in their option to have recourse to the Courts 
justice for the establishment of their rights.” 

In order to carry into effect the above instructions of Govern- 
Tnent, it became necessary for the Board to communicate with the 
Collector of Chittagong, with a view to ascertain the precise tenure 
on which the lands stated to be included in the Jynuggur zemin- 
daree were held. From his report, it appeared that, although the 
lands belonging to the family of Gokul Chunder Ghosal by pur- 
chase, or inheritance, miglit be easily ascertained from the public 
records, vet those held under the alleged grant of 1760, and 
those held under the resolution of the Chittagong Council, did 
not admit of any such discrimination, from the circumstance of 
the whole having been brought on the books of llie collectorship, 
at the time of the different measurements, under the general deno- 
mination of Noaabad lauds ; or rather from Gokul Chunder Ghosars 
never having availed himself of the more limited resoluliou of the 
Chittagong Council at all; he being in possession of a general 
grant of the wastes. The Boaid, under these circumstances, made 
another reference to Government ; observing that their orders, to 
pro{‘eed with respect to the Jyimggur estate as if no such sunnud 
as that alleged to have been granted in 1760 weie in existence, 
would necessarily apply to all the lands called Nounhad in the 
Province. The Board observed, that the waste lands were of two 
dcs('riptions : 1st, such as had been brought upon the rneasure- 
ineiit accounts as kheelah^ and were easily reducible to a slate of 
cniiivation ; and 2nd, such as were overrun with jungle, and 
of which no particular account had been taken. The Board fur- 
ther recommended to Government, as the simplest and best mode of 
proceeding, to grant through the Collector, a perpetual pottak for 
the cnlti Veiled and uncultivated lands which had already been 
btouglit upon the jurnma, in favour of the dependant ^n/oo^rfars, 
by whom they were then held, on condition that the boundaries of 
the lands should be fixed by actual measurement, that such 
lands as had been reduced to cultivation since the last measure- 
ment should be brought upon ihejumma of Government, and the 
assessment of the whole adjusted according to the lales observed 
in forming the assessment on the lands of other independent 
proprietors in the Chittagong district; by which means the talook- 
dars would pay to Government exactly pro rato^ what they then 
paid to the descendants of Gokul Cliuntler Ghosal ; and the pro- 
portion of the produce received, by the latter would accrue to 
Government. With respect to the other description of wastes, of 
which no account had been taken, the Board recommended that 
they should be granted, with fixed and ascertained boundaries, to 
individuals, in small and compact portions, according as applica- 
tions might be made for them, on condition of their agreeing to pay 
revenue according to the established rates of assessment for siioh 
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1815. part them as might, at the expiration of three years, be reduced td 

a state of actual cultivation, and also a proportional increase, on 

Tovern*^^ the above principle, for sucli further quantity as might be after-- 
im*nt V wards brought into cultivation, whenever and as often as it might 
Kajcsree be thought advisable to set on foot an enqiiny for the puipose of 
DIhia and ascertaining that point. These propositions weie approved of by 
others. Government, but previously to carrying the measures they in- 
volved into execution, the Collector was directed to allow the 
parties in possession a period of three months, to enable them to 
produce any docnments which might serve to discriminate the 
lands held by them in virtue of the lesoliition of the (Chittagong 
Council in 1763, and those held in virtue of the alleged sunnudoi' 
1760. A delay of a loricer period then that abovementioned having 
been afforded to the family of Gokul Chunder Ghosal, and they 
being unable to adduce any documents of the nature required, tlie 
whole of the Nouahad lands in the district were resumed in the year 
1800 by the Collector; and arrangements were made for the 
disposal of them as recommended by the Board of Revenue and 
sanctioned by Government. Gukul Chunder Ghosal and his sous 
(except Jynarain, resident at Benares and supposed to have retired 
from the world) being at that time dead, tlieir widows bi ought 
tliis action against the Collector for the recovery of the lands 
termed Nouabad appertaining to Jynuggur, estimating their extent 
and produce as before stated. 

The plaintiffs set foilh, that the lands in dispute had been in the 
possession of their family f‘>r a peiiod of thirty-nine yeais pie- 
viously to their dispossession : they filed the original sunuttd of 
1760, beannir the seal of Mr. H. Vcrelst, the proceedings of the 
Chittagong Council dated the I’ith of May 1761, the proceediiius 
of the same Council dated the 19th of September 1763, and the copy 
of a sunn7td granted to Gokul Chunder Ghosal, in the name of 
Jynarain Gliosal, in pursuance of the resolution contained in the 
proceeding of the last mentioned date. Tiiis sunnud was ilatcd on 
the 2.0lh of September 1763, and recited that Jynarain had lepie- 
senled to the Council that be had obtained a sunnud for the wliole 
of the waste lands in (. hittagong, and that, from investigation and • 
inspection of the sunnud^ his representation appeared to be correct. 
This document was merely aconfiimaiion of the former sunnudy 
and intended to be declaratoiy of his rights as zeniindai of the 
Nouahad mthals. They also filed a decree of the Zilhih Court of 
Chittagong, passed the 27th of March 1787, in a ease where (iokul 
Chunder Ghosal’s agent was plaintiff again.st MiHbiiin Molnin and 
several other, persons, who had taken out poliahs from the Col- 
lector for several of tlie Nounbad lands, but on invesligalion and 
reference to the sunnud of 1760, Gokul Chunder was declared 
absolute pioprietor, and judgment was given accordingly in 
favour of the plaintiff. 

The defendant, in answer, pleiuleil the invalidity of the sunnud 
of 1760; its repugnancy to the proclamation subsequently is- 
sued ; the incompetency of Mr. Verelst to make such a grant ; and 
the consequent inadmissibility of the sunnud, and decree (grained 
on the strength of it) as evidence of a title. The Second Judge 
of the Provincial Court, however, was of opinion, that the cla.mgf 
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llie plaintiffs was just, and decreed in their favour accordingly; 1815. 

observing that the authenticity of the latter sunnud (in which the 

validity of the former one of 1760 was recosnized) had never been 
questioned; that therefote they ought both to be considered 
equally authentic, and consequently e^jually valid; and that the 
mere circumstance of the former instrument having been attested nnd 
by a private seal only was not sufficient for its rejection. others. 

The Collector of Chittagong, under instructions from the Board 
of Revenue, appealed from the above decision to the Sudder 
Dewanny Adawlut, where it was leveised (present J. H. Hanngton 
and J. Foinbelle), for the following reasons. 'I’he Court observea 
in tlieir decree, that the original sunnud filed by the respondents 
jn the Provincial Court was evidently a forgery, because it was 
dated on the 13th of Alay 1760, or A. H. 1173, wheieas the 
Piovince of Chittagong had not at that period fallen into the 
hands of the Company; it having been ceded, together with the 
districts of Bind wan and Midnapore, for the support of the Biitish 
troops ill virtue of a treaty entered into with Casim Ally Khan 
on the 27th of September 1760, corresponding with the 17th of 
Snffur 1174, A. 11.; that the sunnud bore only the piivate seal 
and not the signature of Mr. Veielst; and that the seal miLiht 
have been surieptitioiisly affixed by Cokul Chunder Chosal, to 
whose custody as Dewan it was most probably entrusted ; tliat 
Mr. Veielst, without the assent of his colleagues, was incompe- 
tent to make su(‘h a giant; th<it it was incompatible with the 
pioclamation issued by the Council on the 12ih of May 1761, 
inviting all persons to come in and cultivate the waste lands, and 
allowing a lemission of five years rent as an encoiiraiieineiil to 
industry; that it was totally at variance with the proceedings of 
the Chittagong C'onncil dated .September I9th, 1763, stating the 
1 efiicsentalion of .Jynarain himself concerning certain reclaiiHed 
iniids and directing that they should be annexed to the Jynuireur 
estate by sunnud; that the instrument produced as the sunnud 
granted in putstiancc of the resolution contained in the abo\e 
jjioceedings, in no way conformed to the tenor of that resolution ; 
and that being only the copy of a copy it could not be received 
in evidence. Leaving out of the question therefore these sunjtudSf 
which the Court determined were not admissible as evidence, theie 
remained only two grounds on which the respondents could rest 
any claim; one, the proceedings of the Chiltagonj: Council dated 
Scj)tembcr 19ih, 17(3 3, containing a resolution to grant to Jynarain 
a sinmiid for all the lands brought into cultivation by him up to 
that dale; the other, the provision coiitdined in section 14, regn*« 

J.ition 3, 1793, and section 2, regulation 2, 1805, prohibiting the 
tiial of suits the cause of action in which mav have arisen before 
the 12th of August 1765, the date of tlie Company's accession 
to the Dewanny. 'I'his provision of the regulations the Couit, 
on an equitable construciion, considered applicable to this case, 
notwiihstauding that the persons in whose tavor it was to operate 
had themselves brought the action, as it was obviously unjust 
that they should suffer any disadvantage from their having been 
informally dispossessed instead of having been regularly sued. 

From the CollecloCs report^ transmitted to the Board of Revenu# 

VOL. II, T 
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1815. ia the year 1797, it appeared that, according to a measurement 
made in the year 1764, (previously to the Company’s acquisition 
Vakpel of of the Dewanny), the total quantity of lands annexed as Nouabad 
Govern- the zemindaree of Jyiiuggur amounted to 3,501 doons, 9 cawnies, 
Rajesree ^ cowries ; and the Government dues on those lands (after 
Dibiit and deducting the proprietary perquisites^ were rated at 5,871 rupees, 
others. The original documents relative to the measurement and assessment 
not having been filed, the Court abstained in their decree from 
specifying the precise quantity of lands to be reco^ered by the 
respondents, but adjudged that they should recover so much as 
might be ascertained to have been in the year 1764, the undoubted 
property of their family; and that, after deducting the public 
dues from the produce of the said lands, whatever excess had been 
appropriated by Government or individuals, should be refunded 
to them. The decree concluded by awarding the costs of suit in 
both Courts to be paid by Government, as in dispossessing the 
respondents fioni lands subsequentlv to the decennial settlement, 
Without having recoin se to a judicial proceeding, the public 
officers had deviated fiom the spirit and intent of the regulations, 
as contained in the preamble to regulations 2, and 3, 1793, wherein 
it is expressly provided, that all questions connected with the 
financial rights of Government shall be subjected to the cognizance 
-of the regularly established Courts of judicature. 


1815. 


Nov. 25th* 


vakeel of government, meek ASHRUF ALl and 
HUFEEZ OOLLAH, Appellants, 
versus 

MUSSUMMAUT KISHOREE, Respondent. 


Property, EARLY in the year 1815, Surroop Chund, treasurer of the 
supposed Collector of Dacca Jelalpore, became a defaulter in a very consi- 
to heloni? durable amount, and absconded. The sum claimed amounted to 
deruil'ter**^ 148,245 rupees, his property was represented by Meer Ashruf Ali 
being at-* Hufeez Oollah, two of the appellants who had become his 
tachcd and sureties, as lying chiefly in the Ciiy of Dacca; and the Collector, 
about to be in conformity to the provisions of section 16, regulation 3, 1791, 
satis*fachon application, through the Vakeel of Government, to the 

of dues of Ji^dge of the City, to attach such of his property as might be 
forthcoming. His estate, real and personal, as pointed out hy the 
sureties, was attached accordingly. An order was issued by the 
Lo<ird of Revenue for its being put up to public sale in the event of 
its not being claimed as the property of any other person. In the 
mean time Mu^ssummant Kishoree, the respondent, preferred a 
claim in the Zillah Couit, to one-third of the estate under attach- 
ment, real and personal, amounting in value to the sum of rupees 
16, 000, -as being the share to which her late husband Meghoo Sail, 
io ihv bnle uncle of and joint proprietor with the defaulter Surroop Chund, 
a summary ^as entitled. The Zillah Judge instituted a summary enquiry ; 
be^m'ade the result of which not establishing the plaintiff’s right, her suit 

into ibe was dismissed, and the sale was ordered lo be proceeded on. An 

merits of appeal having been preferred to the Provincial Court from this 
^tbeeUim. decision, the Judges of that Court expressed themselves of opiniou 
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that the sligjhtest objection was sufficient to stop a sale; and the 1815. 
City Judge was directed to report on what grounds he had made a ^ 

summary enquiry into the claim of the appellant; as well as 1^® 
issue orders for the suspension of the sale. This was done ac- 
cordingly, and the City Judge, in furnishing an explanation of the in the first 
grounds of his proceeding, observed, that in attaching the pro-histnnce 
peity he had acted in obedience to the provisions of section ^ BnTiUs'at 
regulation 3, 1794, which directs Judges of cities to attach pro- the option 
perty of certain native officers, therein referred to, and to deliver of the 
it into the charge of the Collector, on the receipt of application 
to that effect; that this necessarily involved an enquiry into 
truth of a claim urged on the plea that the property attached did qncnily a 
not belong to the defaulter; that in the execution of decrees, it is regular 
the established usage to examine summarily claims to property 
attached in execution ; and that the order of the Board of Ueveniie, [^.‘proved 
in the present instance, was considered as analogous and equal in the sale 
authority to a Judgment of Court. This expianation was not "'ill he 
however satisfactory to the Judges of the Provincial Court; 
were of opinion that a summary enquiry was not applicable to 
such a claim as that preferred in the present instance; because, jndiri-d to 
if, in conscqtience of it, property were sold, and if, on a subsequent with 
and more full investigation it should be asceitained tliat the 
property sold did not belong to the defaulter, there would be a 
difficulty in restoring it to its rightful owner. 'I he order of the 
Citv Judge was therefore rescinded; and directions were issued 
for the suspension of the sale, until it should be determined by a 
regular suit and complete investigation, that the claim ot the ap- 
pellant was unfounded in right. Tins decision was appe ab^i from 
to the Sinlder Dewannv Adawlut, tlie final decree of which Court 
(present J. H. Haringion and R. Kcr) was to the following effect: 

“ The reasons assigned bv the City Judge are sufficient to w airant 
his having made a summary enquiry. If the principle assumed 
by the Provincial Court (that a mere claim of right, to property 
attached for sale, without evidence of actual proprietary possession, 
should prevent ihe sale till the claim be ascertained and decided 
by a regular suit,) weje established, no public sale whatever, in 
satisfaction of the dues of Government, could take place without 
the greatest delay, expense and inconvefience. The regulations 
have not presciibed any positive rule applicable to the case. But 
it is the established usage, in execution of decrees, if a claim be 
set up to any property attached for sale, to investigate summarily 
the grounds of the claim; and to be guided by an equitable con- 
sideration of the result, in making sale, or not, as may appear pro- 
per ; leaving the dissatisfied paity to a regular suit. It the land 
houses, or other property sold, as belonging to A, be proved on a 
regular suit to belong to B, the sale being restricted to the rights 
and interests of A, those of B cannot be affected thereby, and the 
possession must revert to B. 

The orders of the Provincial Court were on these grounds re- 
versed, and that Court was instructed to decide on the merits of 
the enquiry made by the City Judge, (a) 

(a) In the fifth clause of the 29th section of rcgnlalion 7, 1799, treating of 
public sale, there is the following provisions : ” If any other person not being. 
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BEHOREE GYAWAL, (Son and Heir of Shuhur Chuni> 
Gyawal, deceased) Appellant, 
versus 

MUSSUMMAUT DEEPOO (Widow of Rughoobeek DeehaX 
Respondent. 

THIS was an action brought by Rughoobeer Deeha (late 
husband of the respondent) in the Zillah Court of Beliar, on the 
16ih of January 1800, to recover from Hukkum Chund, grand- 
father of the appellant, the sum of 52,186 rupees. The plaintiff, 
who was an inbabitant of Gya, stated, that he left that place in 
the year 1196, F. S, or 1789, A. D, and proceeded to Nagpore, 
where he established himself as Kurkwa, or chief conductor of 
pilgiims; that in virtue of this office he became entitled to receive 
the duchhna^ liiat is to say, all the presents given for religious 
purposes to their conductors by persons performing the pilgrimage, 
but that after he had been for three years firmly established, the 
defendant usurped his place, and accompanied the Raja of Nagpore 
and his train on a pilgrimage to Gya, leceiving money and effects 
presented on that occasion, amounting in value to the sum specified 
ill the claim. The defendant, after admitting that the plaintiff had 
been in the year 1 196 established in Nagpore as Kuthwa, alleged 
in reply, that having in the year 1 199, immediately before the 
Raja’s pilgrimage, left Nagpore and gone to another village, where 
he joined the society of Shuhur Chund, son of the defendant, he 
had incurred the loss of his office. That after his departure, he 
(the defendant) became regularly nominated by a society of 
Gyawals to be Kurhwa, and that in virtue of the office so conferred 
on him, he had accompanied the Raja to Gya, and performed, 
during; the join ney all the religious ceremonies customary on such 
occasions, and received the presents and charitable offerings 
bestowed by the Raja and his attendants. That from the property 
so received he had deducted his own proper share, and distributed 
the remainfler according to usace, among the inferior Gyawals who 
were of the society. 

This case had, seven years back, been preferred by the plaintiff 
to Mr. Seton, then Judge. It was sent to be arbitrated by two 
persons who jrave opposite opinions, and a tliird arbitrator was 
chosen by the consent of both parties, to decide. This person 
decided in favour of the present plaintiff, but, in consecjiience of 
some objections ur^ed by the defendant, the Judge refused to 
enforce the judgment of the arbitrator, but left the plaintiff to 
bring a regular action. In the mean lime the defendant had 
returned to Nagpore with the Raja, and on his re-appearance in 

the late incumbent, or his representative, shall claim any part of the property 
told, and delivered over to ibe purchaser, he is at liberty to institute a suit 
against the former innimbent and purchaser jointly, for the recovery thereof, 
and on proof of his right shall receive back the same with costs and damages 
from the late incumbent ; who shall further, in such case, if the property ad- 
judged were clearly included in the sale, be compelled by the Dewanny Adawlut 
to make reparation to the purchaser adequate to the loss susiained by him ; 
either by a refund of a proportion of the purchase money, or otherwise, as may 
appear just and equitable.’* 
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Behar, after an interval of seven years, this suit was brought 

forward. From the evidence taken by the arbitrators from persons 

conversant with the usages of that class of people termed Oyawals, 
the following appealed to be among the rules of their institution : iviussum- 
If a Gyawal or inhabitant of Gya, leave his native place, and oiaut Dec- 
settle in another village where there is no person of the sameP®®* 
description with him, he becomes Kurhwa or chief conductor of 


the pilgrims from that village. Those Gyawals who subsequently 
arrive there, are admitted into his society and share the emoluments 


subject to the following conditions : If the Gyawal arrive during 
the season termed ritoo, that is to say, the period of thirty-five days 
between the first day of the dussarah festival, and the full moon 
of the month Cartick^ and then demand admittance into the so- 


ciety, he becomes entitled to the benefits of partnership even against 
the inclination of the Kurhwa, nor is it necessary that such Gyawal 
should accompany the Kurhwa and pilgrims to Gya in order to 
entitle himself to a share of the emoluments. If he arrive during 
the season termed kooritoo, which signifies any time during the 
remaining ten months and twenty-five days of the year, he must, 
in order to be admitted into the society and participate in the 
emoluments, either obtain the consent of the ATwr/itoa for admis- 
sion, or accompany that person and the pilgrims to their destination. 
The Kiu hwa is entitled, in virtue of his office, to an excess upon 
his shaie of the profits equal to one-half the share received by 
each individual Gymoal; but it is a rule, that if he once leave the 
place where he had established himself (which place is termed his 
menda) and enter into a society elsewhere, he forfeits the office. 

1’he only witnesses brought forward to prove that the plaintiff, 
Rijghoobeer Deelia, had incurred this forfeiture, were Shuhur 
Cliund, son of the defendant, with whom he was alleged to have 
formed a partnership, and some other Gyawals, who were confess- 
edly in the inteiest of the defendant, and whose testimony was 
thtre'orc not to be relied on, besides which, it was invalidated by 
the exireme improbability of the plaintiff's having left Nagpore at 
the veiy time when the office was about to become so lucrative 
from the circumstance of the Raja’s projected pilgrimage. As the 
defendant therefore had admitted that the plaintiff once filled the 
situation of Kurhwa, there did not appear to the Zillah Judge any 
valid reason for supposing his interest to have become extinct. 

From the most authentic accounts that could be procured, the 
•um computed to have been received as duchhna during the Raja's 
pil grimaize, amounted to 39,650 rupees. Of this sum a share and 
a half, or three-fifths, viz. 23,790 rupees were adjudged to the 
plaintiff, and two-fifths, or 15,860 rupees, to the defendant, as it 
appeared from the evidence that he had been regularly received 
into the society of the Kurhwa ; but it was not considered proper 
to make any (leductions from the sum adjudged to the plaintiff, 
on the plea of the defendant (that he had after deducting his own 
share distributed the remainder among the Gyawals who had 
accompanied him), inasmuch as those persons had not performed 
the requisite conditions, and were not entiiled to any part of the 
profits ; the defendant, by whom they were received as partners, 
and whom they accompanied in the pilgrimage, not being himself 
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1816 competent to officiate in the capacity of Kurhwa, Interest was 
not charged, but in lieu of it the defendant was directed to pay 
Behoree j,ll costs. The original defendant having died, was succeeded by 
Miissum-*^ his son and heir Shuhiw Chund, who being dissatisfied with the 
maut Dee- above decision, appealed from it to the Provincial Court, but it was 
poo. affirmed on the grounds stated by the Zillah Judge. While the cause 
was pending in this Court the plaintiff, Kughoobeer Deeha, demised, 
and the appeal was defended by his widow Mussummaul Decpoo. 

Shuhur Chund prefened a further appeal to the Siidder De- 
wanny Adawlut, but dying immediately after its admission, his sou 
Behoree Gyawal prosecuted the suit. The case came on at first 
before the Fourth Judge (R. Ker) who expressed himself decidedly 
of opinion that the decrees of the Courts below should be reversed. 
He observed, that it was an undisputed fact, that Hukkum Chund, 
the original defendant, had accompanied the Raja on his pilgi image 
from Nagpore to Gya, had performed all the rites and ceremonies 
usual on such occasions in the capacities of Kurhwa and Purohit 
or familv priest, had received the duchhna^ and had, according to 
usage, distributed shares of it among the other GyawaUy his 
companions. He considered the claim of Riighoobeer Deeha, 
founded on the allegation of his being the real Kurhwa^ to be 
totally inadmissible, and that the Haja and his attendants had 
obviously a right to select whomsoever they thought proper, to do 
the duties of that office. The case was however reserved for the 
consideration of another Judge. On the 17ih of January 1816, 
the Senior Judge (J. H. Hanngton) having inspected the proceed- 
ings, expressed his concurrence in the opinion of the Fourth Judge, 
and the decrees of the Courts below were accordingly reversed ; 
but it appearing that the plaintiff had accom[)anied the Raja in 
his pilgrimage, and that although entitled, he had received no 
share of the profits, and tlie appellant agreeing to pay the costs in 
all the three Courts, on the condition that no further claim should 
be preferred against him on this account, he was directed to dis- 
charge them accordingly; as this ariangement appeared to be 
equitable to both parties, and, on calculating the sum she would 
have been entitled to receive, on the whole,, rather advantageous to 
the respondeat. 
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GOCCJL CnUND CHUCKERWURTEE, Appellant, 1816. 

versus — — - 

MUSSUMMAUT RAJRA.NEE and JYE GOPAUL CHOW- 27th. 

DHRY, Respondents. 

THIS was an action brought by Gocul Chund Chuckerwurtee The widow 
and his late brother. Ram Mohun Chuckerwurtee, in the Zillah ® 

Court of the twenty-four pergunnahs, on the 1st of October 1806, 
against Mussummaut Rajraiiee and Jye Gopaul Chowdhry, to the entire * 
recover 39 beegas, 9 biswas of land ; the value of which, reckoned estate of 
at 10 years pioduce, was laid at 513 rupees, 12 anas. has- 

It was set forth in the plaint, that their cousin Ram ^oo^idur 
Chowdhry (late husband oi Mussummaut Raj ranee) in 1 199 B. S. from alie- 
died childless; that his widow having been expelled from her naiing the 
tribe and iheieby excluded from inheritance, his property, ancestrel 
and acquired, devolved on them as his legal heirs ; that they accor- 
dm^ly took possession of the contested lands and remained in except for 
possession of them until 1212, B. S. when Mussummaut Raj ranee the obse- 
sold them to the defendant Jye Gopaul Chowdhry, by whom they 
weie dispossessed ; and that the present suit was brought for the 
revocation of that sale, and for the recovery of the lands in ques- maia- 
tion. The defendant, Mussummaut Rajianee, in her answer, tenance, 
denied that she had been expelled from her tribe and ®'^cluded 
from inheiitance, and affirmed that on the demise of her husband tion^of bet 
she had succeeded to his estate, both ancestrel and acquired, husband’s 
She admitted to have sold the lands in question, but maintained heirs, 
that she had a riglit to make such sale. 

Jye Gopaul Chowdhry, the other defendant, after denyins: in 
geneial terms the truth of the allegations set forth in the plaint, 
pleaded his light to posses>ion under the deed of sale executed 
by Mussummaut Rajraiiee in his favour on the 13th Jeth 1212, 

B. S. which was in substance as follows: “ 1, Mussummaut Raj- 
ranee, being a female, and incompetent to manage the estate which 
devolved to me on the decease of my husband, do hereby sell the 
same to you and yourheiis for the sumof 513 sicca rupees, 12 anas." 

The Zillah Judge, on a reference to his Hindoo law officer, 
received an opinion, that a widow, on whom her husband’s estate 
has devolved, may alienate the same by sale or otheiwise for her 
own niairitenanco or for the obsequies of her husband. 

On tlie grounds of this opinion, and of its not appearing to be 
in any wise established by the evidence adduced by the plaintiff's, 
that Mussummaut Kajranee had been expelled from her tube and 
excluded fiom the heritage of her husband; the claim was dis- 
missed in the Zilhih Court, with costs. 

After an appeal had been preferred from the above decision to 
the Provincial Court of Calcutta, Ram Mohun Chuckerwurtee, one 
of tlie plainlifts, demised, and his heirs did not prosecute the 
appeal. That Court concurring in the Zillah decree, confirmed it, 
and dismissed the appeal witli costs. 

The Court of Sudder Dewanny Adawlut judged it proper to 
admit a special appeal from tlie above decisions in consideration 
of the reply of their Hindoo law officers to the following question 
previously put by them ; 
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Gocul 

Chund 

Chucker- 


Question ; The widow of a childless Hindoo, notwithstanding^ 
that heirs of her husband are alive, sells the entire immoveable 
estate of her husband to a stranger, without obt.iining the previous 
sanction of those heirs, and assigns, as her reason for selling the 


wurtcc, V. estate (the only reason assigned by Mussummaut Rajranee for 
Mussum- selling her husband’s estate) that she is incompetent to manage it. 
THoee and' under the shasters valid or otherwise ? 

Jve Gopaul 'I'he reply of the law officers to the above question was as 
Chow'dliry. follows : “ A woman cannot sell her husband’s immoveable estate 


to a stranger, except for the completion of her husband's funeral 
rites or for her own maintenance, unless with the sanction of her 
husband’s heirs, to whose control she is subject, and on whom on 
her demise the succession will devolve; should Mussummaut Raj- 
ranee have sold the estate merely on the grounds alleged in the 
deed of sale, such sale under the ^An.^/eris invalid.” 

The Court (present R. Kei) passed (in substance) the following 
judgment: It appears that the contested lands belonged to Ham 

Soondur Rai, tlie husband of Mussummaut Kajr.mee and cousin 
of appellants, who are his nearest heirs; that on the demise of 
Ram Soonder the succession to his property vested in Mussum- 
maut Rajranee; that the appellants have failed to establish that 
Mussummaut Rajranee had been expelled from her tribe, and 
excluded from the heritage of her husband; and that Mussum- 
maut Rajranee on the 13th Jeth, 12 1^^, executed a bill of sale in 
favour of the respondent Jye Gopaul Chowdhiy for the contested 
lands, assigning therein as her only reason for selling the estate, 
her incompetency to the management of it: it further appears 
that no tidings have been heaidof Mussummaut Rajranee since 
the institution of the suit in the Zillah Court in 1806, at which 


time she repaired to Benares; that the sale of the contested lands 
merely for the reasons assigned by Mussummaut Rajranee is 
invalid under the Hindoo law; and that the pundits being called 
upon to declare in whom, under the above stated circumstances, 
the possession of the contested lands vested, have this day given 
their opinion that in consequence of Mussummaut Rajranee not 
being forthcoming, the appellants, her husband’s heirs, are entitled 
to manage and receive possession of the same. It is accordingly 
decreed that the decision of the Courts below be amended, and 


ordered that the sale be annulled; that the contested lands be 


placed as a deposit with the appellants until Mussummaut Raj- 
ranee be forthcoming ; that in the event of her being forthcoming, 
provided she may not have committed any act involving expul- 
sion from her tribe and exclusion from inheiitance, the appellants 
give her immediate possession, and render to her accounts of the 
mesne profits; that Jye Gopaul Chowdhry defray the costs in 
each of the Courts ; and that he retain possession of all the pro» 
fits accrued during the period he was possessed of the estate.” 
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RAJA SHUMSHERE MULL, Appellant, 1816. 

versus 

RANEE DILRAJ KONWUR (Widow of Raja Ajeet Mull, 
deceased,) Respondent. 

THIS was an action brought by Shum Shere Mull, in the Zillah According 
Court of Goruckpore, on the 1 0th of August 1805, against the lateJiQ^Jg^ 
Ajeet Mull, for the recovery of the raj and zemindaree of current in 
Mujhoolee; of which the annual produce was estimated at Benares an 
13,843 rupees. The subjoined sketch of the family of 
parties will tend to elucidate the case: widow 


Raja Bhowany Mull, 


Raja Bbeem Mull. Raja Slico Mull, 


Raja Ajeet Mull, 
(deceased) 
Defendant y 
Ranee Dilraj Kon* 
wur his widow. 
Respondents 


Baboo Lutchmee Mull, 
A ^ 

i:o Mull, Baboo Kishen 
Pershaud Mull, 


Baboo Surobjeet 
Mull, 

Baboo Tej Mull. 


parties will tend to elucidate the case: wido^w^* 

without 

RAJA NERWON MULL, authority 

I from her 

Raja Bikrom Ajeet Mull, husband 

I is illegal, 

Raja Bode Mull, and the 

^ A — ^ adoption of 

Raja Bhowany Mull, Baboo Lutebmee Mull, Baboo Aniind Mull, only sou 

I ^ ^ I is invalid 

Raja Bbeem Mull. Raja Slico Mull, Baboo Kishen Baboo Govind Mull, 

I Pershaud Mull, | r. "™ ,. 

Raja Ajeet Mull, | Baboo Prithi Mull, s“*‘ 

(deceased) Baboo Surobjeet * * , 

Mull, 

Ranee Dilraj Kon- | ]! ,J[ 

wur his widow. Baboo Tej Mull. ** 

X , 

Dcryao Mull. Kunliye Mull. Pertaub Mull,. Sobhn Mnll belong to 

* L I II ^hem both 

Gooroo Dyal Mull, as a son, 

Shorn Shere Mull, latter ac- 

s^ppellant. cept and 

The Plaintiff claimed the raj and zemindaree^ setting forth in «dopt him 
his plaint, that by the custom of the family it was not condition 

but on the death of the Raja for the time being, he was always ^ child- 
succeeded by his eldest son, to the exclusion of the other branches less widow 
of the family ; that from Raja Nerayon Mull the estate had de-w not in- 
volved regularly to his descendants until it fell to Raja 
Mull; that on his demise in 1153, F. S., his widow Panee 
Bukht Konwur adopted his (plaintiff’s) father as her son, and of her bus- 
made him proprietor of the raj and zemindaree ; that his father in hand, 

1201 , F. S., in the presence of a large assemblage of people, con- 
ferred on him the tilok, or badge worn by the Rajas, and appointed him 
him to the ror; and zetnindaree ; that he remained in possession from his 
thereof until 1204, F. S., when in consequence of a robbery being «»iistors, 
committed within the limits of his estate he was summoned 
appear before the Nuwab at Lucknow, and was thereunjnstlyhi^ bro- 
detained in confinement for seven yeais; and that the defendant tbers. 
during this interval took possession of the estate, and at the for- 
mation of the decennial settlement for the Provinces ceded by the 
Nuwab in 1801, stood forth as proprietor, and entering into 
eniragements with Government had wrongfully held possession 
..ever since. 

VOL. II. X 
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1816. The defendant, in answer, after denyins: tlie claim of the plain* 
“Ij tiff in general terms, stated, that as Raja Bheem Mull died 
Ihere MuTi the estate in dispute had devolved on his father Raja 

V Rnnee * ^heo Mull son of Baboo Lutchmee Mull, the second son of Raja 
Dilraj Bode Mull; that on his father’s demise he succeeded to it, and 
Kouwur. had enjoyed uninterrupted possession of it during a peiiod of 53 
years; and that neither the plaintiff nor his father possessed any 
claims to the estate. Raja Ajeet Mull demised at this stage of 
the pioceedings, and the suit was defended by his widow Ranee 
Dilraj Konwur, who filed a petition shewing that her husband 
Raja Ajeet Mull had adopted as his son Tej Mull, the only son of 
Daboo Surobjeet Mull. 

It being admitted by botli parties, that from Raja Bode Mull 
the estate had devolved entire to Raja Bhowany Mull, and on his 
demise to Raja Bheem Mull his son, to the exclusion of Baboos 
Lutchmee Mull and Aniind Mull, viho were merely allowed a 
maintenance fiom the estate; and it appearing fiom the evidence 
adduced by the plaintiff as to the adoption of his father Pertaub 
Mull by Ranee Bukht Konwur, that the adoption had been made 
by the said Ranee without any permission to adopt obtained from 
her husband, and merely with the sanction of her husband's 
relations; the Zillah .judge made a reference to the pundit of his 
own Court, and to that of the Provincial Court of Benares, to 
ascertain whether such an adoption was legal and valid or 
otherwise, under the shasters current in Goruokpore, and fuither 
to ascertain, in the event of the adoption being invalid, in which 
of the heirs of Raja Bode Mull the succession to the estate held 
by Raja Bheem Mull legally vested on the demise of Bhetm Mull, 
Baboos Lutchmee Mull and Anund Mull, and their sons Kishen 
Pershaud Mull and Govind Mull having deceased previously 
to that event : In answer to this reference, it was stated by the 
pundiis, that the adoption having been made by Ranee Bukht 
Konwur, without the assent of her husband, was invalid, and 
that the plaintiff, as heir of his father, had therefore no claims to 
the estate, the succession to which, Bheem Mull having died 
cllIldle^s, legally vested in Raja Sheo Mull, son of Lutchmee Mull, 
and nearest surviving heir of Bode Mull, and on his decease in his 
son Raja Ajeet Mull : The claim of the plaintiff was accordingly 
dismissed with costs. 

On appeal bv the plaintiff from the above decision to the Pro- 
vincial Court of Benares, that Court concurred iii it, and dismissed 
the appeal with costs. 

On a further appeal by the claimant from the above decision to 
the Sudder Dewanny Adawliu, that Court, after consideration of the 
proceedings held in the lower Courts, directed that the vyuvusthas 
delivered by the pundits of those Conns, and a genealogical table 
of the family of tlie parties should be laid before their pundits for 
an exposition of the Hindoo law on the points which appeared 
material to the case, as contained in the following questions : 

Question 1 st, If a widow, without authority from her husband, 
adopts a son, is such an adoption legal and valid under the 
r^hasters current in Goruckpore, or otherwi.se, and can or cannot 
appellant, as heir of his father Pertaub Mull, adopted by Rauee 
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-Bukht Konwur, without authority from her husband, maintairt 
aay right to the estate^ 

2nd, If the adoption of Pertaub Mull be invalid, on the demilie RAjaSlunn- 
of Raja Bheem Mull, who was the legal heir to the estate? Mull, 

3d, On the death of Raja Ajeet Mull does his widow, tbe 
respondent, succeed to the raj and zemindaree which descended Konwur. 
entire to him from his ancestors ; and if, as alleged by her, Ajeet 
Mull, her husband, adopted as his son Tej Mull, the only son of 
Curobjeet Mull, will Tej Mull succeed to the estate duringf the 
lifetime of the widow, or not until after her demise ? 

4th, If the adoption of Tej Mull be illegal, in which of the 
descendants of Raja Bode Mull will the succession to the raj 
and zemindaree vest on the demise of the respondent t 

The answers returned by the pundits to these questions were as 
follow : 

Answer 1st, It is written in the Veeru Mitroduyu ^indSunskar 
Kuostoobha, that it is lawful for a widow to adopt a son without 
authority from her husband, provided she obtain the consent of 
her husband's heirs, but as this doctrine is over>ruled in the 
Dattaca Mimdnsay a treatise of greater aiuhonty, the adoption of 
Pertaub Mull, by Ranee Bukht Konwur without authority from 
her husband. Raja Bheem Mull, is illegal and invalid under the 
shaslers current in Goruckpore, and such adoption being illegal, 
the appellant, as heir of his father Pertaub Mull, cannot maintain 
any claim to the estate in dispute. 

2nd, The adoption of Pertaub Mull having been declared illegal, 
the succession to the estate in dispute, which from Raja Bode 
Mull devolved in succession to Rajah Bheem Mull, on the demise 
of Raja Bheem Mull vested in Raja Sheo Mull, son of Baboo 
Lutchmee Mull, and nearest surviving heir of Raja Bode Mull, and. 
on his death in his son Raja Ajeet Mull. 

3d, The raj and zemindaree having descended entire and with* 
out partition to Raja Ajeet Mull from his anoestois, his widow can 
maintain no right to possession of it during her lifetime, because 
according to the shasters current in Goruckpore, a widow is only 
entitled to the portion of the ancestrel estate, which on a partition 
may have fallen to her husband, and the adoption or gift of an 
only son is illegal under the shasters current m Goruckpore : If, 
therefore, Surobjeet Mull made a gift of his only son Tej Mull 
to Raja Ajeet Mull, and the latter adopted Tej Mull as his son, 
such adoption is illegal, and under this adoption Tej Mull has 
no right to possession of the estate either during the lifetime or 
after the demise of the respondent : If, however, Surobjeet Mull 
delivered Tej Mull to Ajeet Mull on the condition that he should 
belong as a son to them both, and Ajeet Mull accepted him on thi-^ 
condition, and adopted him in the manner ordained in the shastersy 
such adoption is good and valid, the son so adopted being 
denominated Dwya Mushyayana, or son of two fathers, and under 
such an adoption Tej Mull is legally entitled to receive immediate 
possession of the estate, and during the lifetime of the respondent. 

4tb, If the adoption of Tej Mull by Ajeet Mull be invalid under 
the shasterSy the succession to the raj and zemindaree in dispute 
will, on the demise of the respondent, devolve on the neareai 
surviving heir of Bode Singh. 
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18i6« The principal authorities cited by the pundits in their vyuvusthas 
were the following: texts : 

she^re^MiIn* support of answer 1st, Dattaca Mimansa^ Vasishtha 

*/Ranee* ’ Slaving: said, “ Let not a woman give or accept a son unless with 
Dilraj the assent of her lord,” it is evident that a widow cannot, unless 
Konwiir. with the assent of her husband, adopt a son : It has been argued 
that this text is applicable solely to women whose husbands are 
alive, and not to widows, the wife alone being under control of the 
husband ; to this it is answered, the word woman” is to be taken 
in a general sense, and applied equally to a widow as to a wife, 
both being under control, the widow under that of the husband’s 
kindred ; to this it is urged in reply, that a widow consequently may 
adopt a son with the assent of her husband’s relations; but such 
a doctrine would be manifestly absurd, for if she could, with the 
consent of her husband’s kindred, adopt a son, the word hus- 
band” must necessarily bear the sense of kindred, which it does 
not ; and a son so adopted could not confer any beneht on the 
deceased husband, being adopted without his consent, whereas, 
a son adopted by a widow with the consent of her husband, is in 
truth the son of her lord. 

In support of answers 2nd, and 4th, Mitaeshara^ ‘‘ To the 
nearest sapinda the inheritance next belongs.” 

If there be not even a brother s son, the estate devolves on the 
paternal kindred, who are mpindaSy which relation includes the 
descendants of a paternal ancestor to the sixtli degree, and ceases 
with the seventh person ; in default of sapindas^ on the samano- 
drtcas, or those connected by a common libation of water, and 
those are, the more distant paternal kindred extending to the 
fourteenth degree, and on failure of samanodacas to those termed 
hindhu or cognates. 

In support of answer 3d, Milacshara, “ It is a settled lule that 
a wedded wife beinsr chaste, takes the whole estate of a man, 
who being separated from his co-heirs, and not subsequently 
re-united with them, dies leaving no male issue.” 

Vasishtha has said, “ Let no man give or accept an only son, he 
must remain to raise up progeny for the obsequies of ancestors.” 
Dattaca Mimansa, “ Let no man make a gift of an only son.” 

Smritij “ An only son belongs to the natural father, the sale or 
gift of such a son is invalid.” 

Dattaca Mimansa. ‘‘The son of twofathers, Dwyamushyaynna, 
is of two sorts. I^ityo Dwyamushyayana and Onityo Dwya~ 
mushyayana The first is an only son given by Ins natural 
father to his adoptive father under an agreement to tin's effect, 
“ He shall belong to us both.” 

M'hen a son may be initiated under the familv name of bis 
natural father into the ceremony of tonsure, and when the other 
rites of initiation, as the investiture with the poita or thread, &c. 
are pei formed by the adoptive father under his family name, as 
the rites of initiation have been performed by both fathers, he is 
teimed Onityo Dwyamushyayann. Yajnyavjalcya, “The legi- 
timate son is one procreated on the lawful wedded wife. Equal 
to him is the son of an appointed daughter. The son of the wife 
is one begotten on a wife by a kinsman of her husband, or by some 
other relative. One secretly produced in the house, is a son of 
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bidden origin. A damsel's child is one born of an unmarried 

woman ; he is considered as son of his maternal grandsire. 

A child begotten on a woman whose (first) marriage had not 
consummated, or on one who had been deflowered (before ^ Ranee * 
marriage) is called the son of a twice married woman. He whom Dilraj 
his father or his mother give for adoption shall be considered as Konwur* 
a son given. A son bought is one who was sold by his father 
and mother. A son made is one adopted by the man himself. 

One who gives himself is self-given. A child accepted, while yet 
in the womb, is one received with a bride. He who is taken for 
adoption, having been forsaken by his parents, is a deserted son." 

“ Among these, the next in order is heir, and presents funeral 
oblations on failure of the preceding.” 

It appearing, from the above exposition of the Hindoo law, and 
on reference to the vyuvusthas delivered by the pundits in the case 
of Raja Hemunchul Singh versus Ranee Bliudorun, {vide page 59,) 
which involved ihe same point of law, that the adoption on which 
the appellant rested his claim was illegal and invalid ; tlie Court 
of Sudder Dewanny Adawlut (present J. H. Harington and 
J. Fombelle) affirmed the decrees passed against the appellant, 
and dismissed his appeal with eventual costs, if he should be 
found to possess assets for the payment of them. 


MUSSUMMAUT SUTPUTTEE, Appellant, I8t6. 

versus 

INDRANUND JHA, (brother of Omanund Jha, deceased), April 2d. 

Respondent. 

TH IS claim was preferred on the 28ih of May 1 806, by Omanund in the form 
Jha, in formd pauperis^ to gain possession of 404 beegas, 5 bisw^asrof adoption 
lakhiraj land situated in pergunna Dhiirumpoor. ^ 
including the mesne profits, was valued at 7,517 rupees. The 
defendant was widow of the late proprietor (Nundanundun Jha) peculiar 
and had recovered possession of the property in dispute under a to the pro- 
summary decree passed in conformity with reirnlaiion 49, 

The claim of the plamtifi' was founded on his being the adopted e'xprcws 
(kritrima) son of the deceased husband of the defendant. The consent of 
defendant admitted the fact of the adoption, but maintained that the person 
it had been made solely for the due pciformance of funeral 
obsequies, and not for the purpose of conferring any right 
inheritance; the estate having been conferred upon her by her must be 
husband previously to his death. The following questions were ^buined 
put by the Zillab .Judge to bis Hindoo law officer : If the 
had not been adopted son, to whose lot would it have fallen to ^je mlop- 
ofi’er up oblations to the deceased ' Admitting tlial Nundanundun tn-e father: 
Jha left an adopted son {kritrima or kurta poo/ra) who would be 
his heir? Can a person appoint a kritrima son on his death-bed, 
or is there any particular time and form rerpiisitc for the cere- not of one 
mony? If at the time of the adoption the son be not present of ilie 
(which in this instance appeared to be the case) but afterwards partita 
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181^. perform the funeral obsequies of the deceesedn will he be consr<» 
dered in law as being regularly appointed a hritrima son? Th« 
« reply of the pundit was to the following effect : Had the deceased 
jnerTiv^a appointed a kritrima son, it would have belonged to his 

proposal widow to perform his funeral obsequies, but if he did appoint one, 
to enter the person so appointed would be his heir. If a person on hjs 
nominate a kritrima son, who accepts the appointment^ 
hehJmsnffi. established as such, and if at the time of the nomination the 
cient to son so adopted be not present, but afterwards perform the funeral 
give validi- obsequies, he will be considered in law as being regularly ap« 
transac*^ pointed a kritrima son. 

lion, * nomination (in virtue of which the plaintiff 

acted as adopted son to tlie deceased) having been proverl, and 
tlie Zillah Judifc relying on the accuracy of the above law opinion, 
gave judgment for the plaintiff with costs, and this decree wae 
affirmed on appeal by the Provincial Court. A further appeal 
was preferred to the Sudder Dewanny Adawlut by MussiimmauS 
Sutputlee, and Omanund Jha (the original plaintiff), having died 
about tliis time, was succeeded by his brother Indianiind Jha. 

It appealed in evidence, that Nundanunduii Jha had died from 
the bite of a mad dog, and that at the time of his death he was 
in a state of distraction. The Court, however, without insisting 
on this particular circumstance, put to their pundits the following 
general question : A Mithiia Brahmin being on the point of death, 
owing to the bite of a mad dog, makes a verbal nomination of an 
alxent person to be his adopted [kritrima) son; according to the 
Mithiia law is the adoption, as kritrima son, of the absent person 
nominated by a Brahmin, being in the condition above described, 
oi beins: in any other condition, valid or not? Are there any par- 
ticular forms of proceeding prescribed to a Mithiia Brahmin who 
wishes to adopt a kritrima son. and if so, what are those forms? 
Loes the kritrima son inherit the property of his adoptive father, 
even althou'i-h the latter leave a widow 

The pundits replied in the following terms: If a Mithiia Brah* 
mm under any circumstances make a verbal nomination of aa 
absent person to be his kritrima son, the adoption is not valid, 
because the proposal “ be you my son,” and the consent •* I will 
become your son,"' are both requisite, and in this instance cannot 
be found. 

Auih( rities, 1st, Vivada Chintamunee; — If a person beings 
childless say to the son of another, ‘‘ be you my son,” and he 
answer, “ I have become your son,” he is a kritrima pootra or 
ninth son in order. 

2nd, Vivada Chundra : — If a person say to another of his own 
tribe, “ Be you my son,” and the other agree thereto, and answer 
“ I have become your son,” he is a kritrima son. 

3rd, Bdudhayana He whom a man adopts, the boy being 
equal in class and consenting to the adoption, is a son made. 

The prescribed form for adopting a kritrima son is as f<dlowa : 

In an auspicious hour let him bathe, and also cause the person 
whom he wishes to adopt to be bathed ; let him present aome-^ 
thing at his pleasure, and say, “ Be you my son,” and let the son 
answer, I am become your son.” Then let him, according 
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to custom, give a suit of clothes to the son. These arc the legal 
conditions, of adoption. 

Authority 1st, Rudradhara in the Suddhi Viveka : The * 

to be observed is this (in a krilrima adoption): at an auspicious “ * 
time, the adopter of a son having bathed, addressing the person indraouad 
to be adopted, who has also bathed , and to whom he has given Jha. 
some acceptable chattel, says, “ Be my son,** he replies, “ I am 
become thy son." The giving of some chattel to him arises merely 
from custom. It is not necessary to the adoption. The consent 
of both parties is the only requisite, and a set form of speech is 
not essential. 

The adopted (kritrima) son will inherit the property of his 
adoptive father, even altliough the latter leave a widow. 

On an inspection of the above exposition of the Hindoo law as ' 

current in Mithila, the Fourth Judge was of opinion, that the 
original plaintiff had no right to the inheritance in virtue of the 
alleged adoption, and that the decrees of the Zillah and Provincial 
Courts should be reversed. The Senior Judge concurring in this 
Opinion, they were reversed accordingly, and a final decree was 
passed directing restitution of the lands to the appellant, together 
with mesne profits, to be estimated by the Zillah Judge in the 
event of the parties not coming to a private agreement as to their 
amount. Costs in all three Couits were made payable out of the 
estates of the respondent and ids deceased brother, should they 
be found to yield sufficient assets, (a) 

(a) The ancient Flindoo legislators have enumerated twelve different classes 
of sons. For a descii|ition of these see Colehrooke's Digest of Hindoo Law^ vol. 3, 
li.'ige 1.51. But it appears from an extract from ike Aditya Pnrana^ translated 
in Colebrooke^s Digest (vol. 3, page '272), and from a quotation of ihe Smriti or 
sacred code subjoined to Sir W> Joneses Translation of thr Ordinances of Menu, 
that the filiation of any but a son legally beeottcii or given in adoption by his 
parents, is a part of law abrogated in the vi>li age. The adoption of a kritrima 
son (which term has been rcndeied by Mr. Colebrooke and Sir W. Jones, a sou 
made or adopted) lias been generally discontinued as interdicted in the present 
lime ; hut in the MithiU Province the practice still pre\ada, as does in Orissa 
ihe practice of appomlirig brothers to raise up male issue to deceased, impotent, 
or even ab.sent husbands, and the offspring of such connexions is termed 
kshetraja or son of the wife. These methods of adoption bemir resorted to in the 
provinces above-named have been held by the pundits to be valid, and to confer 
on the sons so adopted the rieht of |ierforiuing the obsequies and inheriting the 
estates of llicir adoptive falliers, chiefly on the ground of peculiar and iinuie- 
inorial iis ige, which wherever it obtains is considered to Kujiersede the general 
maxims of law. The indulirence thus shown to usage is justified by the following 
among other texts of their legislators : Menu, Let linn walk in the path of 
good men, the path in which his parents and forcfalheis xvalked ; while he 
moves in tlnft path he can give no offence.’* Catyaynno.: “ likrigu declared, let 
him (the ruler) regulate the laws of inheritance according to the usage which 
obtains in the country, trilie, society, and village respectively.’* Yajnyawnlcya, 

“ The usages, forms of law, and peculiarities of uibes, should bo observed 
without alteration on the acquisiiion of teriitory.** 

It did not appear that in this case there had been any written contract of 
adoption between tlie parlies. Had a plea of this nature been established, it 
would doubtless have given validity to the transaction, provided the offer of 
adoption had been accepted during the life-time of llie person nominating, the 
performance of the cerejuouy of bathing, beiug considerod of minor 
unporlancei 
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1816* SHAUM BEEBEE, and others, Appellants, 

versus 

April 4th. SONAOOLLA, Respondent. 

According THE appellant, Shaum Beebee, was the daughter of one 
to the pro- Mooliummud Subeer, whose talook, situate in perguuna Omerabad 
comprising several moiizas, was sold by public auction at the 
26 1814 Collector's office in the Zillah of Tippera, and purchased by the 
n special respondent in the year 1213, B. S. But the appellants, and other 
appeal can- heirs continuing to hold possession of certain parts of the estate, 
not be respondent, Sonaoolla, instituted a suit to eject them from 

from u de- lands measuring, in extent, 2 doonSy 1 caionies and gundahs, 
cree on the Stated to be situate in mouzas Inayutpoor, Buriesurand Nazirpoor, 
ground of and to form a part of the talook purchased at auction. The 
*lo produce was estimated at 148 rupees, 

auction^ defendants in reply, alleged that the talook of Mooliummud 

purchaser Subeer was assessed at I rupee, 14 anus, 1 cowrie, and that out of 
possession that 8 anas were deducted on account of mouzas Puchhim-Inayut- 
landYwllich Ghoscauta, and Hajeepoor, which were wugfy and appropi ialed 
lands not service of a mosque. The phnniiff in replication denied 

being spe- the plea of the defendants, and put it to them to adduce the on- 
cified oinal title deeds by which any part of Mnoliummud Subeer’s talook 
aimmgihe iui(qf or rent-free. He furthei adduced evidence 

papcMs and piove that at the lime of the formation of the decennial settle- 
in the nient, when arneens were deputed by the Collector to collect the 
plaint iin- revenues fiom the tulookdars, rent was levied from all the mouzas 
deliffna- contained in the said talook. 

tion given The defendants in rejoinder denied the latter assertion, and 
to them in although they could produce no oiiginal title deeds, nor prove that 
the decree mouzas in question were specified in the register of rent-free 
parenily lands, yet they produced documents signed by two successive 
different Collectors (Messrs. Buller and Myers), in which notice was taken 
from those of the remission of 8 anas in the talook of Moohummud Subeer, 
ctaimed: lands which had been appiopriated to religious purposes, 

•iifficienr Register of the Zillah Court, before whom the cause was 

ground for Originally tried, on the ground of the ryots of mouzas Puch- 
ncom- him-Inayutpoor, Ghoscanta and Hajeepoor having paid rent to 
mending ameens deputed by the Collector, considered that those mouzas 
• review, appropi iated to religious purposes or held 

rent-free. 

With respect to the documents signed by the Collector, and 
filed by the defendant, he observed, that although they did mention 
a remission of rent on some mouzas in the talook of Moohummud 
Subeer, yet they did not specify the particular mouzas. 'I'he 
lands claimed as wuqf by the defendants were therefore decreed 
to the plain litF. 

On appeal to the Judge from the above decree, a reference was 
made to the Collector, from which it appeared that the mouzas so 
decreed were not sold by auction along with the talook of Moo- 
hummud Subeer, and did not form a part of the purchase. The 
<lecree of the Register therefore was reversed. 

This decree, however, was reversed, and that of the Register 
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affirmed on appeal, by the Provincial Court ; it appearing: to the 1816. 
Second Jud’je that Sliaum Beebee and the other heirs had clearly no — - 
right to holfl the lands rent fiee ; there being no title deed extant 
to tliat ertecr, and the register of rent free lands not specifying 
any of those in the taluok of Moohunimud Subeer as coming under v. SoaaooU 
that description. A petition for a special appeal was presented 
to the Sndder Dewanny Adawlnt, which petition, among other 
arguments against the decision of the Provincial Court, contained 
the following; That the monzas in question never paid rent, as 
appears fiom the sunnudy or commission, delivered to the ameens at 
the period of the decennial seitlement (which document would be 
filed), in which they are expressly directed not to assess those 
monzas 'I’hat although there is no document forthcoming to 
prove the fact of the lands having been made tuuqf, yet lliat the 
fact of their being so was notorious, and that they had been appro- 
priated to religious purposes before ihe acquisition of the Dewanny. 

That the Collector, on reference, had distinctly declared that those 
monzas were not included in the auction purchase of Sonaoolla. 

That the lands measured 192 beegas, and that hence the claim of 
the respondents could not be attended to according to the regula- 
tions, which provide that Government alone can sue for the recovery 
of such lands held rent free as may exceed in extent 100 beegas. 

The Court of Sudder Dewanny Adawlut (present K. Ker) 
expressed an opinion that, according to the ineiits of the case, the 
decree was improper, llie lands decreed appearing evidently to be 
wuqf] but the decree was obviously unjust on another account, as 
the monzas Fuchhirn-lnayutpoor, Ghoscanta and Hajeepoor, which 
had been decreed to Sonaoolla, had not been mentioned by that 
person in his plaint, and that even admitting the lands not to be 
wvqfy Sonaoolla could have no right to them, as they had not formed 
a part of his purchase, nor had they been specified in the auction 
papers. The Couit remarked further, that although by the provi- 
sions of section 2, regulation 26, 18l4(a;,theadmission ofaspecial 
appeal Avas prevented, yet that there could not exist a doubt 
hut that the Provincial Court would, under the abovementioned 
circumstances, grant a review of their judgment on petition to that 
effect being presented by the appellants in the mode prescribed by 
clause 2, section 4, regulation 26, 1814. The appellants were 
therefore diiccted to present a petiiion for a review, accompanied 
by a copy of the order of the superior Court in the case. A peti- 
tion was accordingly presented, and rejected by the Provincial 
Court, assigning as the causes of its rejection, that further evidence 
had been taken which proved that the petitioners had no wnqf\^i\d. 
in the talook of Moohummud Subeer; that the talook comprised 
ten monzas and kismuts, of winch those claimed by Sonaoolla, viz. 
Inayutpoor, Banesur and Hajeepoor were three; and that from the 
statement of Sonaoolla it appeared that these three mou7as were 
those designed by the petitioners, as Puchhim-Inayutpoor, Ghos- 
caiita and Hajeepoor, they having altered the names with the view 
of defeating the right of Son ioolbi ; and that there was every reason 
to believe that the statement of Sonaoolla with legard to this 
difierence in the designations of the mouzas was just and correct. 

(a) Revived by Clause 2, Section 4, Regulation 2, 1825. 

VOL. II. A A 
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RAJA CHUTTER SINGH, Appellant, 


April 5th. 


SHAH MOOHUIVIMUD ALI, Respondent. 


In a suit THIS was an action brouirht by tbe respondent (Shall Moohum- 
one^'jtisou Ali) in the Zillah Coiiit ot’ 'I'irhoot on the ‘23d of August 
acHinst*^ 1805, aL^ainst llaji Madoo Singh, father of the appellant) to 
Bnoihfi to recover possession ofceitain lands situated in pei^unnas Narsutha, 
rerour <tc. tlie annual produce of which w;is estimated at 5,185 rupees, 
hmlsun His chdm was in substance as follows; “My inati*tnal grand- 
der a ileed father ShuiTisher Khan was killed in battle. He left a widow, 
of eift al- Miissummaut Wasda Beebee, and two dauuhters, Hidayut Oonisa 
leged to and Asmut Oonisa who was iny mother The whole of his pro- 
execimd^in went to his widow in satisfaction of her dower. When 

his favour Hidavut Ooldsa married Kuruin Ah Khan. Beebee Wasila gave 
by the pro* her I he propeity in dispute, and Hidayut Oonisa, who had no 
prieior, It other child than Wuzeer Oonisa, my wife, gave to me the whole 
neres^ar pr()f)erty which she had got from her mother and hnsliand, 

to enquire ejcf'cuted in my favour a hbhanameh^ or deed, of gift, on the 
into the 7th of May 1781. Kurum Ah Khan demised in the year 1790, 
t lie of the a„(j shortly after that event the defendant prevailed on the Collec- 
and 'sln aid ^ dispossess me by the production of a fabricated deed of gift 
i .( Kk-n- alleged to have been executed in his favour by Kurum Ali. 7'he 
tally ap- defendant repl'ed tliat Shumsheer Khan was killed by the troops of 
pc,.i ihat the Nuwab Maliabut Jung while in the act of waging a rebellious 
*artv^*ias propeity was seized on by the Government, 

a right to his widow never enjoyed any part of it; that Kuiurn Ali 

tlie pio- obtained a grant exclusively cm his own account, of the said pro- 
perry, still perty from Jaffier Ali Khan; that he enjoyed the profits until the 
Letr^must* when shortly before Ins death, he made the property 

institure over l)y gift to ihe defendant, in whose favour also he presented 
a regul.ir n petition, mentioning the traii'^fcr, to the ( olleclor ; and that had 
suit 111 or- Hidavut Oonisa ohtaiiKd the l.mds from lier mother, as stated 
der to re- plaintiff', her name would doubtless have been registered as 

cover 1 . pioprietor; that Wuzeer Oonisa died childless before Kurum Ali, 
and that the failure of hens induced the latter to make a gift of 
the estate to the defendant ; that the ])l'aiir.ilf' had been in posses- 
sion merely as fanner, and that he could have no legal claim to the 
propriet.cy iiLiht either under a pk*a of gift or by right of inheri- 
tance. 'Fhe Judge, being of opinion that the plaintiff had not 
established Ins claim, d’smissed the sail with costs. 

7’he plaintiff' being dissatisfied with this decree appealed from 
it to the Provincial Couit, and the defendant deceasing shortly 
after the appeal was admitted, was succeeded in the cause by his 
son Kaja Chullcr Singh. In that Court two other claimants 
appeared, namely, the sister of Kurum Ali Khan and her daughter, 
wl>o alleired tliai the estate was an ancestrel one; that they weie 
co-heirs with Kurum Ali, and had consequently a right to succeed 
him by the law of inheritance. 

The Judges of the Provincial Court were of opinion that the 
circiimstanr es stated by the plaintiff and defendant in the Zillnli 
’CqmH weie-sufhcicot to invalidate the picas of gift set up by each 
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party; that the proprietary riiiht of the person, froin v/hom the 

plain tiff“alJe<^ecl that he received the gift, was notestal>iished, and ■ 

that consequently it could not operate to vest a right in him ; that Raja Clnit- 
be could Ijaveno claim on the score of inheritance, inasmuch as Ins S‘ngh, 
wife Wuzeer Oonisa died before lu r father, and that ^1^^ claim 
of the defendant was not admissible, it being incredible thatn^mjAli. 
Kuruin All should have made a gift of his property to a Hindoo. 

Adverting to these circumstances, the appeal was dismissed, and 
the decree of the Zillah Couit leversed. Anr order was passed 
directing that the estate in dispute should be put into the posses- 
sion of the sister of Kurum All, and in her default should go to* 
her daughter. It was at the same time provided, that nothiug 
contained in the decree was intended to prevent any other persons 
from claimiinr as heirs. 'I'he costs in the Provincial Court weie 
declared payable by the parties respectively. 

Both parties being dissatisfied with this decree, appealed to the 
Sudder Dewanny Adawlut, but the appeal of Raja Chutter Singh 
having been first preferred, was admitted, and it was not con^i- 
deied necessary to the decision to admit that of Shah Moohiirn- 
iniid Ali. The sister of Kurum Ali had died in the interim, and 
her daughter also did not appear. The brother of Kurum Ali 
presented a petition to tlie Sudder Dewanny Adawlut setting forth 
her death, and claiming the entire estate as being the sole surviv- 
ing heir. The Fourth Judge (R. Ker) was of opinion that the 
(it^Lrce of the Provincial Court awarding tiie estate to the heirs of 
Knium Ali should be reversed. He considered that fiom the 
evidence adduced it was clear that t’ue lespondent had held the 
estate in farm, not as proprietor ; and independently of the 
documentary evidence adduced in support of the deed hi ought 
forward by the appellant, the fact of the lespondent not having 
sued for more than ten years after the date of it, was suflicient to 
establish its anllicnticity. 

When tlie cause came on before tlie Senior Jrtdge (J. H. 
Hariniiton,) the original documents relative to the deed of gift 
pui porting to have been executed in favour of the appePant's 
fatlitT were lequired from the Board of Revenue. It appeared 
that tliey bore date only one month previous to the death of 
Kurum Ali, and that they w<‘re not produced iiniil aficr ihe death 
of that person. Tiie Senior Judge was of opinion, that from these 
circumstances much su>picion attached lo the deeds brought 
foiwardhy the appellant, but adverting to ihe fact of the original 
claim of the respondent being foundetl on the hibhanameh purport- 
ing to have been executed by Hidayut Oonisa and bis possession 
niHier it as proprietor, and he having failed to establish his title, 
the ISenior Judge considered that there was no necessity for 
enquii ing into the authenlicity of the deed of gift set up by the 
appellant, but that should any heir of Kurum Ali Khan come 
forward and institute a regular suit against the appellant to recover 
the estate, on the plea that the deed of gift was not authentic, it 
would then become necessary for the party in possession to prove 
its authenticity. A final decree was passed accordingly, adjudging 
that the estate in dispute should be restored to the appellant, and 
that that part of tlie decision of the Provincial Court whigh 
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nullified the deed of gift in favour of the appellant, and decreed 
the propeity to the heirs of Kurutn Ah Khan, should be reversed. 
The costs weie made payable by the parties respectively. 


MUSSUMMAUT BANCO BEEBEE, (Widow of KhoonkarNoor 
Buksh, deceased) and CHAND BEEBEE, Appellants, 

^ ‘ * versus 

FUKHEROODEEN HOSEIN, (Minor,) through his Guardian 
Moon iJM MUD Tuqee, Respondent. 


A knheenna~ 
vieh or deed 
of marriage 
selileraent 
l)y A hus- 
band to his 
junior wife 
for a moie- 
ty of his 
estate, held 
to be of no 
avail in 
law, it ap- 
pearing 
that lie had 
previously 
settled his 
entire e$- 
tale on his 
senior wife ; 
and that the 
deed iii 
question 
bad been 
executed 
without her 
permission 
duly ob- 
tained : 
and a deed 
ol gilt by a 
person to a 
minor re- 
ceived into 
her famjly 
as an a- 
dopted son, 
for proper- 
ty of which 
possession 
x\as nut 
delivered 
at the lime 
of (he gift, 
or during 
the life of 
the donor, 
who retain- 
ed possea- 
iiuQ of it 


THIS was an action brought in f or md pauperis y by Khoonkar 
Noor (hikhsh,iu tlie Zillah Court of Kajshahye on the 1st of July 
1807. (but afterwards removed under the piovisions of regulation 
8, 1813, into the Provincial Couit of Moorsliedabad, against 
Mussuminaut Chand Beebee and Fukheroodeen Hosein, to 
recover a 7 ana, 8 (‘owrie shaie of mouzas Puhar, &c situated in 
pergunna Sclbaras; of which the annual produce was stated at 
15,009 rupees. '1 he plaintiff’ sued as heir to his deceased sister 
Sajidoonissa, on whom he alleged the lands in question, with the 
exception of a 4 ana share of kismut Melanchee, her ancestrel 
property, had been settled in lieu of dower, on the occasion of 
her marriage in 1207, B. S. with Aboo Tulib Chowdhry also 
deceased. 

Chand Beel)ce, the junior widow of the said Chowdhry. pleaded 
a light to a moiety of the estate claimed by the filaintiff under a 
deed of inariiagc settlement executed by the Chowdhry m her 
favor on the 29ih Srawun 1210, B. S., and an ikrarnameh dated 
the 19ih of the same month, alleged to have been executed in her 
favor by Sajidoonissa, the purport of which was as follows: 
“ I, Sajidoonissa hcicby give mv husband Aboo Talib permission 
to setile upon Mu^^^^mma^t Chand Beebee, in lieu of dower, a 
moiety of the lands which lie settled on me at the time of our 
marn.i^e m 1207, B. S.*' 

Fukheroodeen Hosein (throujih his guardian Moohummud 
Tukee), pleaded a ri^ht to the entire estate possessed by Saji- 
dooniss.i, alleging that Aboo J’ahb settled bis entire estate 
upon Sajidoonissa m lieu of dower, in 1207, B. S. ; that having 
no children they leceived him into their family as an adopted 
son; that on the demise of the s.ii-i Chowdhrv in 1210, B. S., 
Sajidoonissa was registered as sole piopnetor of the lands 
posses.'cd bv him; that in 1211, B. S. she made over to him the 
whole of her possessions by ^ hibbannmeh or deed of gift; that 
he was in that year registered as proprietor of mouzas Bandole, 
Arc. comprizing the portion of the est.ite situated in Zillah 
Dinagepore; that an accident occuned which prevented his name 
being recorded in the registry, as piopnetor of the portion of the 
estate situated in Zillah Kajshalive, duiing the life-time of Saji- 
dooiiissa; that on the demise of that peison, Chand Beebee, 
in collusion with his mokhiar Siieb Siinker Neokee, procured her 
name to be registered jointly with his as propiielor of the lands 
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situated in Rajshahye; and that as the ikrarnameh pleaded by 1816. 

Chand Beebee was not an authentic document, the kabeen^namehf 

or deed of marriage settlement, granted to her by Aboo Talib, in behalf 
could not avail in her favor against his claims under the hibbanameh the said 
abuvemeniioncd. to be valid 

The plaintiff denied that the hibbanameh could be any bar to and com- 
bis claims, alleging that Fukheroodeen Hoseiii had never re- picte in 
ceived possession under the gift; and that accordingly the 
was not complete and was invalid. thatthe 

It appealing on a reference to the executed bv fadier of 

Aboo I’alib Chowdhry in favour of Sajidoonissa, that the said thy said 
Cbowdliry had thereby settled upon her the whole 
possessed by him in lien of dower: It further appearing from ^ claim to 
evidence adduci d by Fukheroodeen Hosein that Sajidoonissa a portion 
was in 1210, 13. S., registered as sole proprietor of the lands *^1^ « 
possessed bv her husband, and acknowledged as such 
Boaid of Kevenue ; that in 1211, B. S., she made over her entire dcr 
estate (iricindinz her ancestrel property), to him by » hibbanameh, instrument 
or deed of gift, and caused bis name to be substituted in the *'**jecte(l, 
registry as proprietor of the lands situated in Dinagepore; silch^pjj^ 
th It she attei wanls, until the period of her death, held possession being 
of these lands, and of the lands situated in Rajshahye, as guardian invalid in 
in his behalf, tlie Provincial Court of Moorshedabad considered 
thar the possession of Sajidoon^sa, as guardian on the pait 
Fukheroodeen Hosein tluiing his minoiity, was sufficient to give 
legal \alidir\ to the gift; and that, accordingly, the plaintiff could 
not mnintdin any right to the l^ds in dispute as heir of his sister 
Sajidooiiissa ; and uisinissed liis suit with costs. 

It being establislu^d bv the evidence that Cband Beebee presented 
a petition to the Collecior of Kajshahye on the 29tb of Febiuary 
1804, the prayer of which was that she should be registered as 
proprietor of a moietv of the lands possessed by her deceased 
husband in viitue of the deed of marriage settlement executed 
by him in her f\nour; that Sajidoonissa presented a petition to 
the Collecior on the same date, praying that her name should be 
substituted ill the registry in the room of that of Aboo'falib, as 
proprietor of tht* cuiliie estate held by him, in virtue of her deed 
of mariiai:e settlement; that the Collector then called on the 
widt)\vs to adduce proof of then respective claims ; and that Chand 
neither produced nor made any mention whatever of the tkrar- 
nameh filed by her in the present suit, but merely exhibited the 
habcen-nameh executed in her favour by Aboo Talib: It being 
fuither established bv the evidence, that the Collector on the Pith 
of March 1804, ordered that the name of Sajidoonissa should 
be substituted in the registry in the room of that of Aboo Talib, 
and referred Chand Beebee to the Ciyl Couit for the determiuauon 
of her claims ; and that she did not avail herself of the assistance 
of the Court until after the death of Sajidoonissa, which occurred 
nearly three years subsequent to the date of the Collector's older ; 
and It moreover appearing on compaiison of the name of Sajidoo- 
nissa affixed to the ikrarnameh set up by Chand Beebee, with 
Sajidoonissa’s ascertained signature on other documents, that it 
differed mateiially from them, the Piovincial Court of Moorshe- 
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1816. (labad considered the ihrarnameh on which the claims of Chand 
Mussum rested to be inadmissible, and rejected her claim with costs, 

inaut Ba” was acconlui^^ly j^iven in the Provincial Court in 

a»o Bee- favour of Fukheroodeeii Hosein. Chand Beebee, appellant, being; 
hec and dissatisfied with this decision, preferred an appeal to the Sudden 

Beebee H^wanny Adawlut, estimating her claim at 7,504 rupees, 8 anas, 

Fuklie-* * annual produce of a moiety of the lands in dispute, 
roodeen Cn appeal by Noor Bukhsh from the above decision to the 
Hosein. Sudder Dewanny Adawlut, he still alleged that the seizin of the 

donee was necessary to render the gift complete ; that the res- 
pondent had never been seized in the lands constituting the gift ; 
of which, he alleged, that Sajidoonissa had retained possession 
during her life-time, and had even aliened portions by bye- bil-wuffa, 
notwithstanding that the father of Fukheroodeen Hosein was 
llien alive. He further insisted that the anccstrel property of 
Sajidoonissa included in the deed of gilt consisted of a 4 ana 
share oit hisniut Melanchee, a joint and undivided estate ; and that 
a gift of such property was invalid under the Moohummudan law. 

It appeared to the Sudder Dewanny Adawlut, that the claims 
of the parties in this case divided themselves into three distinct 
he.ids : 

1st, The claim of Chand Beebee. appellant, junior widow of 
AbooTalih, to a moiety of the estate possessed by her husband, 
under her deed of marriage settlement, and an ikrarnameh allegedr 
to have been executed in her favour by Sajidoonissa. 

2d, 'I'he claim of Fukheroodeen Hoosein to the entire estate 
possessed by Sajidoonissa, under ^ deed of gift granted by that 
persoM to Inm. 

3d, The claim of Noor Bukhsh, as heir at law, to the entire estate 
held by his sister Sajidoonissa. 

The Court accordingly, with the view to determine the points of 
Moohummudan law connected with e.tch case, referred the papers 
and proceedings to their law officers, and proposed the following 
questions for their opinion : 

1st, In the event of it being established that Sajidoonissa exe- 
cuted the ikrarnameh pleaded by Chand Beebee, will the latter, 
under the granted in her favour by her late husband 

Aboo Talib, be entitled to a moiety of the lands in dispute, which 
• had been previously settled on Sajidoonissa at her maniage in 

lieu of dower? 

2d, In the event of its being established that Sajidoonissa 
did not grant the ikrarnameh set up by Chand Beebee, will the- 
latter, under the kabeen-nameh in her favour, be eniitlcd to a 
moiety of the lands in question, which had been previously settled 
upon Sajidoonissa at her marriage in lieu of dower, but of which 
Aboo Tahb retained possession duiing his life time? 

3d, In the event of the hibbanameh executed by Sajidoo- 
nissa in favour of Fukheroodeen Hosein being established, 
if it should appear that she caused him to be registered aat 
proprietor of some of the mehals specified in the deed of gift, and 
not of the rest, which remained registered in her name and pos- 
sessed by her until her death, which occurred about three years, 
subsequent to the date of the deed of gift; and if it should also 



CASES IN THE SUDDER DEWANNY ADAWLUT. 


1S3 


appear that she during: that period granted deeds of hye hiL-wuffa 
ill her own name for portions of the said mehals (which was in 
proof): will such possession by Sajidoonissa on the part 
Fukheroodeen Hosein, a minor, and received into her family 3 ^^. 
as an adopted son, be sufficient to render the gift complete, not- bee and 
withstanding that the father of the minor was alive at the time ’ Cliand 
or ill consequence of his name not having been recorded in the 
registry as proprietor of certain mehah specified in the deed ro^deen 
of gift, will the gift of these mehah be considered incomplete Hosein. 
under the Moohuoimudan law’ 

4th, If it appear that khmut Melanchee, wherein the ancestrel 
property of Sajidoonissa was situate, was held as a joint undi- 
vided estate by her and the rest of the shaiers at the time of the 
execution of the deed of gift ; is the gift of such property valid or 
otherwise under the Moohummudan law’ 

5th, If Sajidoonissa died leaving a brother and a sister, to 
what shares of her propeity would they be respectively entitled ’ 

Niijjumoodeen Khan, the late Canzee ool-coozat^ differed m 
ofiinioii from Mooftees Serajoodoen Ullee Khan (present Cauzee- 
ool-coozat) and Moohummud Rashid, as to the Moohummudan 
law on the points specified in questions 1, and 3. 

His futwa, which in other respects corresponded with the futwa 
of those officers, was as follows : 

1st, A boo Talib Chowdhry was not competent to make over any 
part of the property in question to Chand Beebee, without per- 
mission obtained to that effect from Sajidoonissa, on whom he 
had previously settled the whole of the said property in lieu of 
dower; because the said property belonged exclusively to Saji- 
doonissa: if however iSajidoonissa executed an ikrarnameh in 
favour of Chand Beebee, thereby granting permission to her 
husband Aboo Talib to make o\er a moiety of the property in 
question to the latter, in lieu of dower, and Talib Chowdhry, 
with the pei mission of Sajidoonissa so obtained, settled a 
moietv of the said property on Chand Beebee ; such act is lezal 
and valid, it lesembles the act of an agent duly confirmed by his 
constitiunt. 

2d, If the kabeen-nameh, in favour of Chand Beebee were exe- 
cuted bv Aboo I’alib, without permission obtained to that effect, 
fiom Sajidoonissa, on whom he had previously settled his eiitiie 
est ite at her marriage in lieu of dower; Chand Beebee cannot 
maintain any right to a moiety of his estate under that hibbana- 
meh. even although the lands in question remained in the posses- 
sion of the Chowdhiy during his life-time. 

3d, In the event of the gift by Sajidoonissa in favour of the 
minor in question (who was received into her family a< an adopted 
son), being established, if it appear that the said minor was 
reiristered as pio[)rietor of certain mehah specified in the deed of 
gift, and not of the rest, wliicli were registered in the name and 
remained in the possession of Sajidoonissa subsequently to the 
date of the hibhanameh ; the validity of such a gift is a disputtr*d 
point amoiiir tlie learned, some of the doctors, such the authors 
of Hie Hednya^ Kifaya, Buhroorrniq and others, mairaain, 
that if a persou make a gift of a thing to a child who has been 
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^816. received into li is family as an adopted son, and whose father fd 

alive, the possession by such person in behalf of the infant is 

mimrRa *>^snfficient to give legal validity to the gift. Others ajrain, as 
noo Bee-' Birjindee and the author of the Jama Ramooz, contend that it is 
bee and sufficient, and futwas upholding the validity of such a gift have 
Cliand been delivered. But as it appears in the present case that Saji- 

Fui hT* doonissa, subsequently to the date of the hibhannmeh, aliened 

roodeen portions of the estate by deeds of hye-bil-wuffd granted in her own 
Hosein. name; this circumstance affords proof of her havin'^ retracted the 
gift: and a gift may lawfully berttracttd with the consent of 
both paities, or by a decree of the Cauzee ; and the gift cannot be 
upheld. 

4th, If the ancestrel property of Sajidoonissa, included in the 
deed of gift, be a share of a joint and undivided estate, the gift 
theieof (in consequence of no partition having been made) is 
invalid. 

5ib, If Sajidoonissa shall have died leaving a brother and a 
sister, by law two-thirds of lier property full to her brother, and 
the remainder to hei sister. 

The answers delivered by the Mooftees to questions 1, and 3, 
were as follow : 

1st, A boo Trdib Chowdhry was not competent to make over any 
part of the property in question to Chaud Beehee, without permis- 
sion to that effect obtained fiom Sajidoonissa, upon whom he had 
previously settled the whole of the said property in lieu of dower; 
because the said piopcrty beloniied exclusively to >ajidoonissa. 

And, adiiiitting that Sajidoonissa executed the i^rarrKtmeh 
pleaded by Ch.ind Beebee, still, according to the law, a settlement 
made by Aboo Talib upon Cbnnd Beehee, under the permission 
contained in that deed, would not be valid, unless '^iich settlement 
were subsequently confirmed by Sajidoonissa; and this does not 
appear on the record. 

3rl, In the event of the deed of gift by Sajidoonissa in favour 
of Fukheroodeen Hosein being established ; if he shall have been 
registered as proprietor of a portion of the lands therein specified, 
and have received possession thereof, the gift is valid and complete 
with respect to that portion of the l.»nds, piovided he was endowed 
with reason at the time of seizin : hut, wiih respect to the com- 
pletion of the gift of that portion <»f the lands which was not 
registered m his name, and of which Sajitloonissa held possession 
during her lifetime, the doctors have diffeied in opinion. Some of 
them maintain that possession by the donor in behalf of an infant 
adopted into his family, whose father is alive and forthcoming, is 
insufHcient to render the gift complete; but, that if the father of 
the infant be dead or not foi thcorning, it is suffi< ient. Others 
again contend that it is sufficient; the modem doctors, such as 
the authors of the Jama Ramooz, Birjindee, Doorur Mokhtar^ 
and Ibrahim Skahee, have recorded in their works extracts from 
the Moozmirat, Futawa Qohistanee, Mooltuqut, and other cele- 
brated works, wheiein it is ineniioned that futwas have been given 
upholding the validity of a gift, where possession has been taken 
in behalf of a minor by a person into whose family he may have 
been received as an adopted son. The doctors, on the other hand. 
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who dissent from this opinion, are unable to cite a case.de- 1816. 

t^rmiried in conformity with the doctrine held by them. Supposing^ * 

then that tiie gift was established and complete, 

could not legally alien any portion of the lands constituting the 

gift by deeds O'f bye-hil-wnffu.', should she have done so, the gift bei* and 

will not on that account be annulled. The circumstance oft^‘'«“d 

Sajidoonissa having aliened portions of the lands <^Q’*stituting *'* 

the gift, can in no wise be held to be proof of the retract ition of 

the gift, for a gift can only be retracted with the consent of both Hoseiu. 

parties or by a decree of the Cauzee\ and the proof of the 

retractation of a gift must be clear and positive. 

Noor Bukhsh demised at this stage of the proceedings, and his 
widow Banoo Beebee appealed to piosecuie the appeal. In con- 
sequence of the difference of opinion between their law ofheers, 
the Court directed both of the answers above recorded to he 
submitted to Moulovee Hamidoollah (who, on the demise of Nuj- 
jumoodeen Khan and the consequent promotion of Serajoodeen 
Ulee Khan to the office of Cauzee-onl-coozat^ had been appointed 
one of tlie Mooftees of the Couit), for an exposition of the law on 
the dispnteil point, and directed the present Caiizee-ool-coozat and 
Moofiee Moohunirniid Rashid to leconsider their opinions. The 
l.ist two officers saw no reason to depart from their foiiiitT 0[)inion. 

'riie answer deliveied bv Hamidoollah to question 1st 

exactly corresponded with that delivered by tiie present Cauzee-ooU 
cooznt,^ Serajoodeen Ulee Khan and Mooftce Mbohurnmud 
Rashid. Ilis answer to question 3d was as foiioMs: 

In llie event of the deed of gift by Sajidoonissa in favour of 
Fuklieioodeen Hosein a minor, who had been adopted into her 
family, being established; if tlie said minor were registered as 
])roprietor of some of the lands specified in the gift dining the 
lifetime of Sajidoonissa, and if Sajidoonissa shall have held 
possession of the rest of the lands subsequent to the date of the 
deed of gift, notwithstanding that the father of the minor was 
alive at the time; with res[)eol to the validity of such a gift tlie 
doctors have difi'ered in opinion. The majority of the doctors 
consider such a gift to be valid and complete: amongst these are 
SuddiMi Shaheed, Fukher ool Ishim, Qazee Khan, the aiulior of 
the W iqaya^ iSudder oosshereeut and Sheikh ool Islam. The point 
has rnoieover been deteimined agreeably to tins doctiine, as will 
ap[)ear on a leference to the Futawa~i Couzee Khan, Futawi-i 
Aalunigceree, Jarna Ramooz, and other books of law. Among the 
doctors, who maintain that such a gilt is invalid, aie the authors 
(T the Izah, Tujreed and Hedaya : but as the majority and the 
most celebrated of the doctors have determined tlie point in favour 
of the , validity of the gift, their opinion is to be adopted inprcfcience 
to the opinion of the others. 'I'he circumstances of Sajidoonissa 
having subsequently to ti e date of the deed of gift aliened portions 
of the land constituting the gift by deeds of hye-hil-wuffa in her 
own name, cannot be held as proof of the retractation of the dee<l ; 
for a deed can only be retracted with the consent of both panics 
or by the decree of the cauzee, whereqf proof is wanting. 

The Court of Sudder Dewanny Adawlut (present J. H. Haring- 
ton and J. Fombelie), on consideration of the evidence of the 
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evidence of the case and the answers of their law officers, ob- 
served that they entirely conemred in opinion with the Provincial 
Court of Moorshedahaci, that the ihrarnameh pleaded by Chand 
Bcebee was not an authentic document, and that therefore 
Cliand Bcebee could lu t, under the Moohuinmuflan law, maintain 
any claim to a moiety of the estate in dispute, in virtue of the 
kubeeyi-nnmeh executed in her favour by Aboo Talil). 

'I hey fnithei observed, that as the authenticity of the ihrarnameh 
in question was not established, it was unnecessary to come to any 
decision upon the point of law slated in question 1st, lespectinjj 
which their law officers had diffeied in opinion. 

Under these ciicumstances, the Court of Sudder Dewanny 
Adawliit confirmed that [lart of the decree of the Provincial Couit 
of Moorshedabad wdiich piovided for the rejection of the claims 
of Chand Beebee, and dismissed the appeal with costs. 

With lespcct to the claim of Fukheroodecn FTosein, in \iitue of 
the hihbnnnmeh executed by Sajidoonissa in his lavoiir, the Couit 
of Sudder Dewanny Adavviut recoidcd their opinion as follows : 

“ ft appears to be cleaily established by the evidence adduced, 
that Sajidoonissa received the respondent (a niinoi) into her 
family as an adopted son, duiin^ the life time of her husband 
Aboo Talil) ; that on the demise of her husband in 121 0, B. S., she 
became sole projinctor of his estates in virtue of her deed of 
marriavre settlement; that on tiie J3th Jayte 1211, B. S , she 
granted a hibbanameh or deed of gift in favour of the said minor 
for the entire estate possessed by her; thai he was registered as 
proptietor of a poition of the lands specified in the deed of gift 
situated in Zillah Dinagepore, in the month of Asse/iof the same 
year; and that he was never seized in the remaining portion of 
the lands specified iii the said instrument, situated in Zillah Raj- 
shah ve, whereof Sajidooni'^sa letainedpo ssessiori during her life- 
time, and aliened portions by byc^hil-wvffa, in her own name. On 
consideration of the answcis delivered by the law olficeis to the 
questions piopose I to them by the Couit, it is clear that the gift 
of tbe lands situate in Zillah Diuagepore is valid and complete, 
as the seizin of the donee ha> been established ; but, it appears 
that the validity of the gift with respect to the lauds situated in 
Zillah Rajsliahve, in which ihe donee was not seiz' d during the life- 
time of ihe donor, is a disputed point among the learned : as, how- 
ever, P’.e majoMty of tiie docloi s, (m whose opiu on the present 
Cduzee-ool- Cuiizat and two Mooftees of the Cum l cuiundc), luaiii- 
t<un, that the possession held by Sajidoonissa, in bclialf of the 
said minor, who bad been a<lopted us a son into her (.nnily, was 
sufficient to give legal validity to tbe gift, nolwitbstanding that the 
father of the child wa^ alive at the time; and that the alienation by 
Sajidoonissa of poitionsof ihe estate, duiing the tune she held 
possession theieof on the part of the said minor, cannot annul the 
trift, or be considered as proof of the retractation of the gift ; the 
Comt consider it just and equitable that the decision in tin’s case 
should be guided bv the (»piuion of the majority of the doctors; and 
accordingly that Kukheroodeen Hosein should be put in posses- 
sion (*f the portion of the lands specified in the deed of gift, 
situated in Rajshuliye. It further ap[»ears to be established by the 
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evidence adduced, that tl)e ancestrel property of Snjidoonissa 1816. 
consisted of a 4 ana share of mouza Melanchee, a joint and un- 
divided estate, of which a partition was never made . but, as 
law officers of this Court have declared the gift of such property 
to he invalid, the respondent cannot maintain any riuht under the bee «nd 
hihbanamefi above mentioned to the said propeity, of which under Chand 
the futtva, two-ihirds will fall to Noor Bukbsh, the hiother, and 
the remainder to Khoorsheid Beebee, the sister of Sajidoonissa/' 

At this stage of the proceedings, the vakeels of Fukheioorleen Ilosem. 
II(>sciii,on being (jiiestioned, stated that their constituent had been 
in possession of the 4 ana share of the ancestrel piopeity in ques- 
tion evei since the rlate of the ilealh of Sajidoonissa, and ai the 
same time alleged that he could not, under the Moolinrnmudan 
law, be compelled to surrender accounts t » the hens of Sajidoo- 
nissa of the mesne profits derived from ihe said share, as the 
authenticity of the deed of L'ift executed by SajidooniSNa in his 
favoui was csl.tblislicd ; as it was obviously the intention of the 
donor that all her |)ropcity, both ancestrel and acquired, shi iild 
be included in the gift ; and as the donor had omitted to take the 
neces>ary steps to lender the gift of the said propeity complete, 
solely in conse'jnence of her ignorance of the provisions of the 
IVloohummudan law. 

Under these circumstances, and also with reference to the evi- 
dence of the case, they expressed a hope that the law officers 
should be called upon for an exposition of the law on the following 
points : 

1st, Whether under the ciicumstances stated bv them, the heirs 
of Sajidoonissa could compel Fukheroodeen Hosein to render 
them aiTOuiits of the mesne proBts accruing from the 4 ana share 
of the ancestrel lands in question, or otherwise ? 

‘2nd, It a])pcai mg from ihe evidence adduced by both parties, 
that an allotment of the ryots cultivating mouza Chinta (one of 
the mouzas compirzed in the abovemen tioned kismut) was made to 
the seveial shaiers in the proportion of their respective sharts; 
will the gift of a 4 ana shaur of this mouza be valid, notsMth- 
standiiig that no actual paitiiioii of the lands among the several 
shaieis ever took place ( 

The Court of Sudder Dewanny Adawlut judged proper to refer 
thc'C questions to their law officeis, who delivered the following 
aiisweis : 

1st, Accordinir to the doctrine lield by Aboo Huneefa, it is not 
incumbent on Fukheioodeen Hosein to render accounts to the 
heirs of Sajidoonissa of the mesne profits accruing fiom the 4 
ana sliaie of the kismat in question; such pecuniaiy profits, as m 
tlie case of an invalid sale, not being considered in law as tlie 
natural production of the binds, or as foimmga constituent part 
thereof. 'J'lio two disciples however maintain a contrary opinion : 
but the point has been ruled conformably with the doctrine of 
Aboo Huneefa. 

2nd, Under the circumstances stated in the question proposed 
by the Couit, the gift of a 4 ana share of mouza Chinta will not 
be legal and valid, in consequence of no actual paituion of the 
lands having ever been made: if, however, the alloimeut of the 
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ryots nmnn^ tKe several sharers was made on a reference to the 
diitta jumahundee papers, whirli are prepared on an actual 
siiivey and measurement; sucli allotment would amount to a 
partition of tlie lands, and on seizin being duly taken, the gift 
would be complete. 

The Court of Sudder Dewanny Adawlut observed, that the gift 
of the 4 ana share of mouza Chinta was invalid, as the evidence 
mei ely proved that the ryots cultivating mouza Chinta had beeb 
allotted to the several sharers in the proportion of their shares, 
and not that an actual measurement and partition of the said mouza 
had ever been made. They further observed, that under the 
exposition of the Moohummudan law furnished by their law 
officers, It wns not necessary for Fukheroodeen Mesein to account 
to the heirs of Sajidoonissa for the amount of mesne proHls 
leceived by him fiom the 4 ana share of Melaiirhee. 

Under these rii cumstances, and for the reasons which guided 
their opinion above recorded, the Couit of Sudder Dewanny 
Adawlut passed a final decice, whn h provided that so much of the 
decree of tlie Provincial Con t of Moorshedabad as adjiidbred 
possession to Fukheroodeen Hosein of the lands which had been 
settled on Sajidoonissa in lieu of dower, and of which she had 
enjoyed sole and exclusive possession, should be contiiniecl, but 
that so much of the said decree as provided for his being put into 
possession of the 4 ana share of a joint and undivided ance.strel 
estate should be reversed ; that the sud 4 ana shaie should he 
distributed amongst the heirs of Sajidoonissa as the law dire^cls, 
and that Fukheroodeen should not be held responsible to tlie hens 
of Sajidoonissa for the payment of the amount of mesne piofits 
accruing therefrom. 

The order usual in the case of pauper suitors was passed with 
Tegard to costs. 


1816 . COLLECTOR OF B VREILLY, Appellant, 

versfis 

May 3iit. WILLIAM, CHARLES, and JOHN MARTI.NDELL, 

Respondents. 

The tenure THIS was an action brought by the respondents in the Pro- 
hy jagfier \incial Couit of Baieillv on the 9ib of March 1814. They sued 
is neiil^T recover possession of four mouzas situated in pergunna Bareilly 
norTere them free of assessment. 

dirnrv • nnd Ihe decennial pioduce of the lands was estimated at 3-^, 000 
it is con- rupees. Uwassetfonh in the plaint, that in the year 1756, Hafiz 
sidered ns uhmut Khan ( iio was at that lime rub r of the Province of Rohil- 
** cund, contei ic’d tlie piopeily in question on a person named Moo- 

farn.Hie.s- hiimmiid Aslinif Khan, to liohl as a transferable and hereditary 
pens file tenure; and liiai the gr.mt was confirmed hy iho Nuwaub Vbzier 
exemption ij, j77fj^ while the province of Lohilcund was under hisgovern- 
froui juiblic that on the 2'2d of April 1807, William and Charles 

IViartiiMicil purchased, in the name of the former, from Moonum- 
^ mud Ashruf, three of the mouzas, namely, Mehta Bundhowlce and 
'.''Dundea/aod that' all Ibe’ 9tli of July of th^ same year, John 
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‘MartirifJell, the other brother, purchased the remaining; tnouza 1816 
(Deeghti) from Miisburruf Ah Khan and Moohummud dhose *— 
Khan, sons of the granfee, who had made a gift of it to them ; that 
the\ h■^<1 since lield the mouzas in parlernersbip until the i 7th of „ , William 
August 18], '3, when the Collector issued orders for their resumption,ciiarle8, 
assessed tlie levenue, and iiiade the settlenaent with a farmer 
named Jyegopaul, on the grounds that the original grantee had 
died, and that the words and inaam being used in the 

sunnuds and reports of tiie canoongoeSf the grant was resumable at 
the death of the grantee, under the provisions of Section 16, regu- 
lation 36, 1803. In conclnsion, the plaint set forth that the word 
imwm was synonymous wiih altwmgha^'whxch is universally used 
to express an hereditary tenure, and that the application of the 
term could not of itself alter the nature of the grant-so 

as to make it a life tenure. 

The defendant demurred to the plaint, on the plea of its com- 
bining in one suit two grounds of action, the vouchers in Which 
cases were (hstinct and of different dates ; but (as slated in reply 
by the plaintills) all the lands having been resumed by one order 
of the Collector, the plaintifl's were fully competent to include the 
whole in one suit. I liis plea being therefore over-ruled, the 
defendant alleged that it cieaily appeared from gooTnnameh 
or certificate of the loss of former sunnvds delivered into the 
Collector’s office by Moohummud Asliruf Khan himself, and filed by 
the plairitilis, that the lands weie of that description termed j<jgper, 
which are neNer hereditary; that this fact was also established 
from the reports of the carHoongoes and other evidence ; that con- 
sequently the lands were resumable by Government on the death 
of the grantee, and moreover, that they were granted to Moohum-* 
mud Ashruf Khan on account of services to be performed, and 
when he was not acting in the capacity of deputy to the anmil 
wore farmed out by Government to other persons. 

I'lie following weie among the documents filed bvthe plaintiffs; 

1st, A suinivd bearing the seal of Hafiz Kuhmut Khan, dated the 
JOili. Riiheeoosnnce (date of ye.ir iHegtble) running thus ; To the 
present and future Mutusuddies of •pergunna Bareilly, sircar 
Budaoon in the soohah of Shahjehauabad, niouza Mehta aitd 
oiluMs have been exempted from assessment, and established as a 
to the exalted nobleman Moohummud Ashruf Khan, fiom 
the commencement of the year 1 163, F. S. (or I 756 A. I).) : it is 
desired that no opposition be made to the enjoyment of ihe pro- 
peitv bvthe person alluded to. After his death his family shall 
succeed him. 

2nd, Svnvud bearing the seal of Asophoodowla Behauder, dated 
the 21sr of Afo/n/rrww 1190, A. H, (or 29th of March, 1776, A. D ) 
confirmiiio’ Moohummud Ashruf, but making no mention ofhere- 
dilaiy iiglit, and terming the tenure maam, 

3(1, Smmud from the aumil of the district to the same effect, 
dated iwo years afterwaids. 

4lh, Sunnud from the Resident, A. Balfour, three years after- 
wards. 

5tli, A bill of safle from Moohummud Ashruf Khan to W. 
Martindeil, dated 15th 1222, A, H.-(or22d of Apiil 1807,) 



190 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


1816. selling to him mouzas Mehta and Bundhowlee for the sum of 7,^0^ 
rupees, with a rec eipt for the amount. 

of^liarHUv Ditto from ditto to ditto, same date, selling mouza Dundea 

I'. WilliHui* 2,200 rupees with a receipt for the amount 
("harles, * 7th, Ditto from Muslim luf All Khan and Moohurnmud Ghose 
and John Khan (sons of Moohurnmud Ashruf), dated the 2d of Jnmadeeoo^ 
AJiiriifjdi‘11. 1222, A. H. (or 9th of July 1807) selling mouza Deegha for 

6,500 rupees. 

The defendant filed the following documents : 

1st, A goomnameh^ or ceitificate of a loss, beaiing the seal of 
Cazee Gliolain Nubee, dated in 119.5, A. H. or 1781, A. D , and 
attested by numerous witnesses, reciting that Moohurnmud Ashruf 
Khan had come before him and staled that afier the fall of the 
Bohilla Government, he had been plundered of all bis properly, 
and among other llmiiis, that his two jayeer sunnads^ granted by 
Hafiz Hulimut Khan aiitl theNawanh Vi/u-r had bt eii earned oflP ; 
and that consequently he (the cuzer) had questioned \\\e chowdkries 
and canoontfoes on the subject, and that they had confirmed the 
, ab(ive statemt nt. 

2nd, Arzee of DuKingh Rai, agent of Mr. W. Martindell, 
addressed to the Collector, and diced tl^e lOtli of July 1812, 
praying that his conslit»ient’'^ name might be registered as propiie- 
tor m lieu of that of Moohurnmud Ashruf Khan, and ofi’ering to 
produce his vouchers. 

3 1, Proceodingof the Collector, dated the 29th of Ju^y 1813, 
recitin;^ tlie deposition made hefo e him by Nusrut Khan, son of 
Mooiiummud Ashiuf Khan, in which he disiincily declares that 
his father held the lands in question free of assessment only during 
the period in which he was employed as deputy to the aurnil of 
the piovince. 

4ih, Exti acts from the or decennial reports deposited 

in the Nizainut records, wherein all the moiiz.is in tpiesuon are 
specified as the jageer of Moohurnmud Ashruf Kh.ui. 

5th, Repoit of the record keepers of ihe Collector’s olhcfi 
on the arzee of Dulsingh Rai, setting forth that according to 
section 16, re«uldlion 36, 1803, all jayeers are considered as 
life tenures only, and consequently resumable on tlie death of the 
grantee. 

6th, Report of the canoongoes, showing that during the 
administration of the Nuwaub Vizier, while Moohurnmud A.'sliruf 
was employed in the capacity of deputy to the uumtl, the lands 
in question were lield by him exempt Torn assessment as inaam 
and nancar, and that when not so emploved, the collections were 
made fioin them by Governmcni ; dso, that the lands were ui the 
possession of Moohurnmud Ashruf ever since the Company 
assumed the Government. 

Several witnesses weie called on the pait of the plaintiffs, to 
prove the fact of the alleged L*rant having been made by Hafiz 
Ruhmut Khan to Mooluimmud A>hruf, and his continue«l posses- 
sion under it, and their evidence tended generally to the support 
of these facts. One witness, who was present when the sale was 
made to the plaintift', W. Martindell, deposed that he (Martindell) 
refused to purchase the mouzas unless the original sutinuds weie 
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produced; that Moohummud Ashruf, in reply, assured him that 18^6. 
the sunnuds had been missine, but had since been discovered to 
be in the possession of his sons, with whom he was at variance, Qf 
and that previous to their disagreement he hud made over to them ^ \viHiam| 
the raouzd Deegha, by purchasing which, from them, the plaintiff Charles, 
would doubtless obtain the original title deeds ; that the purchase 
of this mouza having been subsequently effected, the title deeds ^“**^*“ * 

were made over to the plaintiffs acc ordingly. 

The defendant adduced no witnesses, but denied the authen- 
ticity of the sunnud alleged to have been granted by Hafiz 
Ruhmut Ivhan, observing that it appeared as well fiom the 
Bunnud iiself as from the goomnameh. that the tenure conferred 
was a jageer, and that these tenures not being hereditary, the 
provision for making the lands descend to the family of the 
grantees furnished a strong argument against the authenticity of 
the document in question. 

An investigation was commenced by the Provincial Judge, with 
a view of discovering whether the seal affixed to the grant was 
reallv that of Hafiz Ruhmut, but it appealing from the result 
that this peiso i was m tiie habit of using seals of v.n ions des- 
ciiptions, nothing conclusive or satisfactory could be establislied. 

On the 30th of July 1814, the Senior Judge passed a decree in 
favour of the plaintiffs on the following grounds; It appeared 
from the vouch-^ rs and evidence that Moohiinmuid Ashiuf Khan 
bad been nearly sixty years in possession of the lands in question 
asjageer granted by Hafiz Ruhmut Kliah, the sovereign of Roliil- 
kund ; that he and his sons sold the same to the plaintiffs ; that 
the lands had been held exempt from assessment duiing three 
successive governments : that in the sunnud bearing tlie seal of 
Hafiz Ruhniut Khan it is expressly stated, tliat after ilie death of 
Moohummud Ashruf his family shall succeed him; that the 
grantees were at full liberty to sell Ibeir interests, and that the 
purchaser paid a valuable and sufficient consideration. 'I'he 
Collector was accordingly directed to restore the plaintiffs to 
possession, and to pay all mesne profits tog. ther with costs of suit. 

An appeal liaving bed'll preferred to the Sudder Dewanny 
Aclawliit, and no further pleas liaving been adduced on either side, 
the above decree was reversed, and the Court (present J. H. Haring- 
ton and J. Foiiibelle) recorded their opinion on the case in the 
following teims : “It appears that the lands in question formed 
the jngeer of Moohummud Ashruf, since dead. This fact is ad- 
mitted by the respondents. It IS obvious that lands comnosim: a 
jagpcr remain exempt fiom assessment only during the lifetime of 
the jngeerdar. After his deatli the jageer is resumed, and llie 
lands revert to the zemindar or other mnlik^ and being assessed 
according to usage and the regulations, the proprietor pays the 
revenue to Government. This is strictly in confoiniitv wiih ancient 
usage, and the resumption by Government of such tenures is 
expressly declared in sections 5, and 15, regulation 25, 1803. It is 
therefore inconsistent with reason to suppose that Hafiz Ruhmut 
Khan in granting a sunnud for jageer, or life tenure, annexed to it 
a condition that it should be hereditary. Besides, the sunnud is 
suspicious on many other accounts, 1st, there is no specification 
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1816, of the mou^asJa the. body of the grant, or at the foot of it, aod it 

does not bear the signature of auy public officer; ‘idly, ihe ina-r 

Collector of the seal is different J[‘n»ni that generally used ; 3dly, in 

V. WUliHinl^he^ooOTwawieAobuined by Ashiuf Khan himself, tlieie is no n eu- 
Cbarles, * t/Oii of hereditary right; 4thly, that sunnud was never transmitted tp 
find John the Collector, although the respondents admit that thev received it 
Mariiiadif]/. the time of their pmchase in 1807 ; 5thly, hud the sunnud been 
in existence, the respondents would undoubtedly have piesented it 
to the Collector when they petitioned in 1813 that their names 
might be registered. Such a document cannot now be received in 
evidence, nor can any of the other pleas be admitted to establish* 
the hereditary exemption from assessment of the lands in question, 
which as being a jageer, or fife- tenure, niuat escheat to Government, 
on the death of the grantee.^' 

The lands were therefore declared liable to resumption, and the 
costs of suit were made payable by the respondents; who weie at 
the same time informed that they were at liberty to prefer to the 
Collector any claim which they might have on the score of pro- 
prietary right. 


BISHONATH MITTER, and SUMBHOOCHURN MUTER 

(Heiig of BuGUiJfcRUT Mitteh, deceased), and CHUN DEE 

July 16th. CHURN, Appellants, 

versus 

COMMERCIAL RESIDENT OF COMERCOLLY, 
Re.^pondent. 

A enters THIS was an action brought by the Commercial Resident at 
e” Comercoily, in the Civil Court of Zillah Jessoie, on the 5ih of 
ment with August 1809, to recover from Butrheerut Milter and Cliundee 
B, ncknow- Churn the sum of 2,227 rupees, 10 aois, 3 gundas, for bieach of 
ledginff engagement. 

be*i*rHiTe^ar ^PP^^^ed that Bugheerut, one of ihe defendants, had been for 
for ad- several years employed in the provision of raw silk for the lesi-r 
vancpsto dency ; that on the plaintiff’s adjusting accounts with him on the 
the amount 24ih Bysakh, 1214, B. S., there was an arre;ir to the amount of 
riip^ees^^and ® against him, fur former advances; 
engaging and that he accordingly on the same date entered into an ikrar^ 
to furnibh natTte/i or written engagement with the plaintiff, on the security of 
other defendant, to the following purport: “ I, Bugheerut, 
to clMrolf acknowledge myself in arrear for advances to the amount of 7,74^ 
thearrear rupees, 13 anas, Spies; 1 engage to furnish silk to the above 
within a value, and to clear off the arrear on or before the end of the pre-. 

month; if Ido not clear it off, I will pay ready money with 
hire thereof agreeably to regulation 31, 1793." L was set forth in the 

to pay plaint, that the defendant, in violation of the terms of his engage- 
ready ment had only delivered silk to the amount of 1,38^^ rupees, 
money gundas; tbat^ after dnd noting that sum from 7,746 rupees, 13 
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anas, 8 pies, there remained a balance of 6,364 rupees, 10 anas, I8i$. 
10 pies, for the recovery of which a suit had already been in- ^ 
stituted in the Dewanny Court; and that the present action 
broutjht for the recovery of 2,227 rupees, 10 anas, 3 eundas, due agreeably 
as penalty under the engagement, from Bugheerut and his security to reKula- 
Chundee Churn. tion 31, ^ 

'I'he defendant Bugheerut pleaded the irrelevancy of the ''“ules 
'Contained in regulation 31, 1793, to his case, and stated that the being 
sum consiituUng the amount of the engagement was the balance lironghtby 
of ailvances made to him from time to time by the foimer Kesident^ 
with whom he had not entered into any engagement whatever; ^hat 
the engagement was taken by compulsion from him by the plaintiff ; nalty speci- 
and that accordingly the claim of the plaintiff to penalty under fled in 
the provisions of regulation 31, 1793, and upon the said engage- 
ment, was inadmissible. He further stated, that he had furnished 
silk to the value of 1,382 rupees, 18 gundas, under the said nbovemen- 
engagement ; and that his surety, the other defendant, had tendei ed tinned 
payment of the balance of money remaining due, viz. the sum 
6,364 rupees, 10 anas, 10 pies, with interest at the rate of 1 2 per 
cfewr, but that the plaintiff had declined acceptance of the same: Oevvamiy 
'1 hese facts were admitted. Adawlnt 

TheanswerofChundee Churn agreed in substance with the above, 

Bugheerut demised at this stage of the proceedings, and bis sons 
appeared to defend the suit. The Zillah .lodge was of ooinion, recover 
that as the Commercial Resident was authorised by the regulations interest at 
to compel the defendant Bugheerut to enter into the above engage- 
ment with him, the plea of compulsion set up by him was 
missible; and that as the execution of the said engagement by bnlance of 
Bugheerut on the security of Chundee Churn was fully proved, tl»e ^rrear, 
as was also the failure of the deliveries under it; the rules con 
lained in clause 7, sections, regulation 31, 1793, were strictly 
applicable to the case : judgment was accordingly given in the vHricy of 
Zillah Court in favour of the plaintiff, for the sum demandeti die danse 
with costs against the defendants. On appeal by the defendants 
from the above decree to the Provincial Court of Calcutta, that to the 
Court concurred in it, and it was consequently affirmed. case of A. 

A special appeal from the above judgment was admitted by the 
Sudder Dewanny Adawiut, with a view to determine the relevancy 
or otherwise of clause 7, section 3, regulation 31, 1793, to this 
case; and on perusal of the proceedings held upon the case, as 
the engagement on wiiich the action was brought did not contain 
any specification of the clause and section abovementioned, or of 
the penalty, or of the quantity of silk to be delivered, or of the 
rate of penalty demandable on any given quantity of silk remain- 
ing undelivered ; but merely stipulated for the delivery of silk to 
the value of 7,746 rupees, 13 anas, 8 pics, or on failure thereof, for 
the payment of the balance in ready money with interest agreeably 
to regulation 31, 1793; and also as the engagement in question 
was entered into by Bugheerut, for an arrear against him on account 
of former advances, and not for advances made to him at the period 
of its execution, the Court (present R. Ker and W. E. Rees), were 
of opinion that the provisions of the said clause and section were 
wholly irrelevant to the present case ; that accordingly the payment 
TOL. ZI. C C 
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1816. of the penalty therein specified could not be demanded from the 
appellants ; and that the respondent under the said engagement 
MUter and entitled to interest at the rate of 12 per cent on the 

others, v! balance of the sum constituting the amount thereof. 

Commer- The decrees of the Zillah and Provincial Courts were accor- 
cial Resi- dingly reversed, and a final judgment passed for the respondent's 
Cotnercol- ^be appellants, instead of the penalty, interest at 

Jy. 12 per cent on the balance of the sum of which the 

amount of the engagement consisted. The costs in each of the 
Courts were made payable by the respondent. 


1816. RAMMOHUN SIRCAR, Appellant, 

versus 

Aug. 19th. JUG.MOHUN SIRCAR, Respondent. 

In a suit THE respondent in this suit made an application to the Com- 
missioiier on the 14th of December, 1809, for the execution of a 
B,"c7«nd passed in his favour by the Dutch authorities on the 22d 

I), t(/rc- of November, 1803, as:ainst Rampershaud Sircar, Ramsoondur 
cover a Sircar, and the appellant, for a 4 ana share of property moveable 
share of and immoveable, acquired by trade while the defendants were in 
acquired by ip with his late father, and an aumeen was on that date 

trade while appointed with the defendants to make a partition of the property 
they were in question. 

Commissioner, on the 20ih of April 1812, after inspection 
his^f^hVr, reports and accounts submitted by the aumeen, ordered 

a judgment *bat the respondent should be put into possession of a 4 ana share 
was given of the landed properly as divided off* by the aumeen, and should 
of a'^SuI) ^be defendants the sum of 9,074 lupees, 6 anas, 

svqueniiy' gundas, wilh inieiest at the rate of 12 per cent, that sum 
to execii- appearins: to be the balance due to him after deducting different 
tion being sums, which he admitted from time to time to have received from 
sued out thedefendants. Rampershaud Sircar and Ramsoondur Sircar being 
liff^D**** dissatisfied with the adjustment of accounts adopted by the Corn- 
claims missiouer, preferred an appeal from the above order to the Court 
exemptloQ of Sudder Dewanny Adawlut. Rammohun Sircar, the other de- 
from res- fendant, did not become a party with them in the appeal, but 
under th7 Fesented a petition to the Commissioner, setting forth that his 
said decree, fatber died when he was a minor ; that the other defendants (his 
on the plea uncles) with whom he resided had taken possession of all his 
he^noHiis^*^ father s wealth on his behalf ; that he had defended the suit merely 
faU?eTh'ad Order to ingratiate himself with his uncles, and to obtain their 
ever been good will; that the claim of Jugmohun could in nowise attach to 
ill pariner- him, as neither he nor his father had ever been in partnership with 
Ihc fruier ^be father of Jugmohun; and praying that his uncles should be 
of a" this bold responsible for the whole sum awarded to Jugmohun. The 
piva lield Commissioner declared the plea recited in his petition to be 
to be iu- inadmissible ; and ordered that he should forthwith pay the pro* 
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portion of the amount due by him to Jugmohun under the aforesaid 1810. 

decree. 

Rammohun preferred an appeal to the Sudder Dewanny admissible, 
Adawlut, on the grounds stated in the above petition: It ap- 
pearing that the appellant had jointly with the other defendants 
defended the suit; and that no mention had been made by him at any 
in any former stage of the cause, of the circumstances which his former 
petition recited, the Court (present R. Ker and G. Oswald), were 
of opinion that the plea adduced by him was wholly inadmissible, ings, of 
and accordingly dismissed the appeal with costs. thf circum- 

staoce which at recited. 


RANEE KISHENMUNNEE, (Widow of Gourhurree Bhose, 
deceased), Appellant, 


versus 


18 ie. 


Aiig. 29th. 


MR. BATTYE, (late Collector of Dacca Jelalpore,) Respondent. 

THIS was an action brought by the respondent in the Zillah In an ac- 
Court of Dacca Jelalpore, on the 16th of May 1807, against Rug- 
goonath Chuckerwurtee, Gourhurree Bhose, Nundcoomar and 
Chundunnerayon Sein, for the recovery of the sum of ‘2,639 rupees, 

2 anas, alleged to have been embezzled by Ruugoonath Chucker- sureties of 
wurtee, while he held the situation of stamp mohurrir. It was set » stamp 
forth in the plaint, that Ru^iroonath Chuckerwurtee had been ap- 
pointed to the situation or stamp mohurrir on the security ol the money 
other defendants; and that the present action was brought for the alleged to 
recoveiy of the above stated sum embezzled bv him from the been 
proceeds of the sale of siampt paper while he held the situation 
in question. The defendant Ruggoonath appeared, but did not from the 
plead to the suit. proceeds 

The defendaijf, Gourhurree Bhose, admitted that he had become 
security for the defendant Ruggoonath, at the time of his paper ”iie 

appointed to tlie olbce of stamp mohurrir by the Cal lector, Mr. piea urged 
Massie, and that his security bond had never been actuallv can- by one of 
celled; but pieailed, tiiat as his security was rejected as insuffi- *^**^*^“’ 
cient by the Collector who had succeeded to Mr. Massie, and 
Nundcoomar and Chundunnerayon Sem had become securities in ties having 
his stead, he had then obtained a virtual discharge from all future been ob- 
obli^ation and responsibility. tuined 

The defendant, Nundcoomar, admitted tohave become security 
for Ruggoonath at the period specified by Gourhurree Bhose : but dertaking, 
alleged that his security having been rejected as insufbeient by the on account 
plaintiff, on his appointment to the collectorship, Ruggoonath 
tendered the security of Chundunnerayon, which was approved of; cojgidered 
and that consequently Chundunnerayon having become solely and insufficient, 
exclusively responsible for Ruggoonath, he had been virtually docs not 
discharged from his undertaking. The defendant Chundunnerayon 
did not appear. e«mptioa 

Gourhurree Bhose demised at this state of the proceedings, and from his 
his widow (the appellant) appeared to defend the suit. oritfiuai 
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1816. The Zillah Judge observed, that fresh security had probably been 
; — demanded from Ruggoonath in consequence of Gourhurree’s conr 
the secijr"’ absence from the district, which was in proof, and was of 
lyYond * opinion, on the grounds of its being stated in the security bond 
ne\er executed by Cliundunnerayon, that he had jointly with Nund- 
Imving coomar become security for Ruggoonath, and of there being no 
cdicd*^°' allusion made to Gourhurree Bhose in the security bond executed 
^ * by Nundcoomar, that Gourhurree Bhose had been discharged 
from all responsibility; and that the sum claimed (Ruggoonath 
not having questioned the demand) was justly due by Ruggoonath 
and his sureties Nundcoomar and Chundunnerayon Sein. Judg- 
ment was accordingly given in the Zillah Court in the plaintiff'^j 
favour for the recovery of the amount claimed, with costs from 
the estate of Ruggoonath, or his sureties Nundcoomar and Chun- 
dunnerayon. 

Alter an appeal had been preferred from that decision by Nund- 
coomar. to the Provincial Court of Dacca, he died, and hrs son 
Sheochunder appeared to prosecute the appeal. 

As Gouihurree Bhose was the original surety of Ruggoonath, 
and as it did not appear on inspection of the security bond exe- 
ciited hy Nundcoomar that Gourhurree had been thereby dis- 
charged from hi 3 obligation, the Provincial Court were of opinion 
that Gourhurree was jointly with the other sureties responsible for 
the payment of the sum claimed. A judgment was therefore 
passed amending tlie decree of the Zillah Court, and directing that 
the sum claimed, with interest to the same amount, should be 
recovered from Ruggoonath, or from the heirs of Gourhuiree and 
the rest of the sureties. The costs of suit in the Zillah Court were 
made chargeable to Ruggoonath and his sureties, and tho'C in the 
Provincial Court to the appellant. Mussummaut Kishenmunnee 
being di^salisfied with this decision, presented a petition to the 
Sudder Dewanny Aclawlut for the admission of a special appeal, 
vhicli was complied with. 

The Court of Sudder Dewanny Adawlut (present R. Ker and 
G. Oswald) confirmed the judgment given by the Provincial Court 
on the following considerations; 

Ist, The security bond executed by the husband of appellant, 
by which he rendered himself responsible for Ruggoonath po long 
as that person should remain in the office of stamp mohvrrir, or 
until he should obtain a full discharge from the Collector, had never 
been cancelled, and it did not appear that Ruggoonath had ever 
obtained a discharge from any Collector, or that Gourhurree had 
ever delivered him up with a view to his being discharged from his 
undertaking. 

2d, It was not established at what period the embezzlement 
tr ok place, nor that Ruggoonath had been discharged from the 
office of wohurrir previous to the further security of Nundcoomar 
and Chundunnerayon being demanded, as the appellant before 
this Court attempted to prove. 

The appeal was dismissed accordingly with costs against Uie 
appellant. 
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KISHENMOHUN BUNHOOJEA, ROOP NERAYON GHOSE 
and PETUMBER GHOSE, Appellants, 
versus 

RAMINDUR DEB RAI (Brother of Rajindur Dm Rax, 
deceased), Respondent. 


Oct. 1 7th. 


THIS was an action brought by the late Rajindur Deb Rai, in a claim to 
foriud pauperis, in the Zillah Court of Jessore, on the ‘28th of recover a 
April 1806. to recover from the appellant 1,712 beegas, 8 biswas, 
birt lands, situated in mouzas Chandpore, &c. pergunna Mah- Jj^^t ** 
niuodsliahee. there was 

The plnintifF stated that a 3 ana, 4 gundah share of pergunnh ®p®ci- 
Mahmoodshahee, which comprized the zemindaree of his late ^ . 
fatlui, R:ija Govind Deb Rai, was in 12Q7, B. S., sold under an tb^bUI of 
order of the Supreme Court, and was purchased by the defendants, sale, it was 
who, under that sale, had taken possession of the birt lands in 
dispiite, which were appointed to the service of an idol and denomi- 
Hated Dro Shewa, although there was no specification of these lands estate sold 
in the bill of sale ; and that as the sale of lands appropriated to by order 
the siinp 'rt of any religious institution was prohibited by the^^^®S“" 
regulations, the sale of the lands claimed was illegal. Cmir^dis 

The flefendant, Petumber Ghose, pleaded that on the 3 ana, missed by' 
4”'iin<la share of perguniia Mahmoodshahee, the property of the the Sud- 
lale Itaja Govind Deb llai, being advertised for sale at auction by 
tiie sheriff of the Supreme Court in 1207, B. S.,he tiecame pur-”^^ 
chaser tlu rcof, with the exception of a single mc^a/ named Dhanee grounds of 
Kaiiiar, will h was purclrased by the defendant Kishenmohun ; the bill of 
that be afterwards sold the lands purchased by him to the said 
Kishenmohun ; and that as the whole right, title and interest ofjha^aflthe 
th'^‘ late Raja ill the above specified share had been conveyed toundsboth 
them by the bill of sale, the plaintiff could not have any title to AAimJ and 
the lands claimed by him. The defendant, Petumber Ghose, 
further slated, that Kishenmohun, since his occupancy of the 
abovenieiitioned 3 ana, 4gunda share, had punctually discharged estate, to- 
the sum paid by the foimer zemindars for the support of the idol. gether with 

The answers tiled by the other defendants were to the same^*^ , 

right, title 

enect. and interest 

As the bill of sale (dated the 31st of July 1800,) plainly stated of the pro- 
that all the lands, both khiraj and lakiraj, included in the 3 ana, prietor 
4 gunda shaie of pergunna Mahmoodshahee, together with 
right, title and interest of Raja Govind Deb Rai therein, were 
thereby conveyed to the defendants, the auction purchasers ; and reyed to 
as it was admitted by the plaintiff that the defendant Kishen- the pur- 
mohun had since his occupancy punctually discharged the sum 
paid bv the former zemindars for the support of the idol, the 
^laini of the plaintiff appeared to the Zillah Judge to be inad- 
missible, and was accordingly dismissed with costs. 

On appeal by Rajindur Deb Rai from that decision to the 
Provincial Court of Calcutta, that Court did not concur in it. 

Doubts were entertained by the Provincial Court whether or not 
the birt lands claimed were included in the lots sold, as there was 
Ao tpsciticatioQ of them io the bill of sale, and at all events it 
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1816. was consicfered, that as the sale of such lands was prohibited by 

the regulations, the sale of the lands in dispute was illegal, and 

Kishen- could not be upheld. 

Bunhoojea Provincial Court therefore reversed the decree of the Zillah 

and others, dudge, observing that Uajindur was entitled to possession of the 
V. Ramin- lands claimed. Reimbursement of costs was at the same time 
durDebKai. Qf(]ered to be made to the claimant. 

After an appeal had been preferred by Kishenmohun Bunhoojea 
and the other defendants, from the above decision to the Suddet 
Dewanny Adavlut, Rajindur demised, and his brother Ramindur 
Deb liai attended and pleaded as respondent in the cause. The 
Court of Siidder Dewanny Adawlur, (present R. Ker and G. 
Oswald), were of opinion, as the bill of sale on which the ap- 
pellants rested their claim plaiitly stated that all the lands both 
khiraj and lakkiraj included in the 3 ana, 4 gunda share of 
pergunna Mahmoodshahee, together with all the right, title and 
interest of Raja Goviiid Rai therein, were thereby conveyed to the 
appellants, that they were under that instrument entitled to the 
birt lands in dispute, as well as to the rest of the estate. 

The decree of the Provincial Court was accordingly reversed, 
and judgment given in favour of the appellants. The order usuaK 
in the case of pauper suitors was passed with respect to costs. 


MUSSUMMAUT RAHUT OONISSA, (pauper), Appellant, 
versus 

Nov istk the heirs of MIRZA HIZUBR beg, (deceased), 

Respondents. 

Inasnitby THIS action was brought by Mussummaut Rahut Oonissa, 
awifea- in /or md pauperis, against her husband Mirza Hizubr Beg, in the 
busband**^ City Court of Patna, on the I9lh of July 1799, to recover the 
both of the of 11,001 rupees, in part of 100,001 rupees, alleged to have 
Sheea sect been settled on her by the defendant at the time of their marriage, 
of Moo- as specified in a deed of settlement produced by the plaintiff, 
bearing date the 29th of Rubheeoossannee 1207, H. S. 
for"the The defendant, in his answer, denied the validity of the plaintiff’s 

amouotof claim, and pleaded that he and the plaintiff were of i\\e Sheea 
her dower, persuasion ; that the sum of 500 rupees, rwootowji)tt/, or payable 
at a future period, was verbally speciHed at the reading of the 
81101 of 500 ceremony in the Sheea form ; that the deed of settlement 

rupees was for the sum of 100,001 rupees, was executed merely in compliance 
verbally the customs of the place and from respect to the Sheea tenets, 

at*ihe^^ and was not intended to be of any effect; that, moreover, the 
reading of plaintiff had by her disobedience and improper behaviour towards 
the cere- him forfeited every claim to dower, and that he was also legally 
mony in exempted from the charge of her maintenance, 
fonn^^but appearing from the evidence adduced that the parties were 

thaTideed both of the Sheea sect ; and that the marriage ceremony was read 
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in the Sheea form, with a verbal declaration' of the dower at 500 1815. 

rupees, the City Judge considered a former decision of the City 
Court in the case of Omdut Oonissa v. Mirsa Asud All, (which of settle- 
was affirmed on -appeal to the Provincial Court of Patna), as 
precedent, and in conformity therewith passed a decree in favbur 
of the plaintiff to the amount of 500 rupees only. ' executed by 

After an appeal had been preferred by the plaintiff from the the Ims- 
above decree to the Provincial Court of Patna, the 
died, and the cause was left depending between the plaintiff and i-up^es, 
the heirs of the defendant. adjudged 

The Judges of that Court, after duly considering the proceed- that the 
ings held in the cause, affirmed the judgment of the City 
and dismissed the appeal. The plaintiff preferred a further appeal deed^wai 
to the Sudder Dewanny Adawlut. After an attentive perusal of ihc sura 
the proceedings held in the cause, and a reference to the decree legally de- 
passed by them in the case of Omdut Oonissa Begum, pauper, 

V. Mirza Asud All, (utdevol. ],p. 276), it appeared to the Court 
(present R. Ker and G. Oswald), that first the reading of the 
ceremony in the Sheea form took place, when the sum of 500 
rupees was verbally declared to be the amount of dower ; that a 
deed of settlement for the sum of 100,001 rupees was subse- 
quently executed by the hu^3and, and that agreeably to the 
doctrines of the Sheea and the Soonee sects, it is optional with the 
parties contracting the marriage to fix the amount of dower either 
before or after the reading of the marriage ceremony. The Court 
therefore declared the amount of dower specified in the deed of 
settlement to be legally due to the appellant from the respondents, 
and reversed the decrees of the City and Provincial Courts. A 
final judgment was passed for the appellant's recovering from the 
estate of her husband the sum of 11,001 rupees, being that part 
of the amount specified in the deed of settlement, for the recovery 
of which the present suit was instituted. The costs in each of 
the Courts were made payable by the parties respectively. 
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1816. PUDDUMCHURN MOHAPATER, (pauper), RASBEHARY, 

JEYGOVIND and JUGGUNNATti BIDIAUHUR, 

Not, 19th. Appellants, 

versus 

RAMLALL PANDEY, RAMCOOMAR RAI, and 
CHAITONCHURN MITTER, Respondents. 

acUon*” THIS was an action brought by Raralall Pandey, in the Zillah 
brought Court of Cuttack, on the 5th of December 1808, to recover from 
for posses- the appellants the talook Juggunnath Pershaud, situated in per- 
sion of an gunna Peanuk, of which the annual produce was estimated at 
mortffa ed rupees. 

under a^ forth in the plaint, that the talook claimed was 

deed of mortgaged by the defendants to the plaintiff on tlie 9th of April 
hye’hil^ 1808, for the sum of 5,651 rupees, on a deed of hye-bil-wuffa 
co^Uional Within six months and five days ; that on the expira- 

sftie, the stipulated period, without the mortgnsre being redeemed, 

period for he made application to the Collector of the district to have his 
its redcinp- name substituted in the registry in lieu of that of Puddumchtirn; 
expired recorded proprietor of the estate; that the defendants Ras- 
a decree behary, Jeygovind and Juggunnath presented a petition to the 
was ob- Collector about the same time, wherein they admitted the justness 
tained in of bis (plaintiff’s) claim, and prayed that the transfer miifht be 
Cmift.*” made; that the transfer was staged in consequence of objections 
Two years urged against it by Pnddumchurn the other defendant, and that as 
after (the the estate had not been redeemed by the mortgagors within the 
esiate stipulated period, the sale had become absolute, and he was entitled 
tlie^'mean possession. The defendants Rasbehary, Jeygovind, and Jug- 
time U-en gunnath, admitted the claim of the plaintiff to be just and proper, 
sold by and stated that they and the other defendants had mortgaged the 
public nuc- question to him on a deed of bye-bil-wuffa for the sum 
a^ppenf^ and under the conditions specified in the plaint; that no tender of 
being pre- payment was made by them within the time limited; and that 
ferred to consequently the estate had become his property under the condi- 
ciTl Cmir"' mortgage. They further stated, that they had previously 
the Zdla * made a similar admission befoie the Collector, 
decree, Puddumchurn, the other defendant, not having delivered in his 

from its answer until ten days after the expiration of the period limited in 
in^ronfor Summons, which was duly served on him, tlie Zillah Judge did 

mity to tlie think proper to receive it, and on consideration of the tesii- 

rulesof mony of witnesses who deposed to the execution of the deed of 

regulation hye-bil-wuffa by all the defendants, and of the admission of Ras- 

17 , 1806 , behary, Jeygovind, and Juggunnath, it appearing to him to be 
Ter8C(l.' clearly established, that the estate in dispute had been mortgaged 
TheSudderby ail the defendants to the plaintiff on a deed of bye bil-wuffa 
Oewsnny for the sum and under the conditions specified m the plaint, and 
however estate had not been redeemed by the mortgagors within 

held the ' Stipulated time, he deemed the sale to have become absolute 
sale to to the mortgagee, and ordered that he should be put into posses- 

have be- gjon of the estate. The costs were made chargeable to Puddum- 

churn. After a lapse of two years and two months from the date 
sideriog * of the above decision, Puddumchurn presented a petition to the 
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Provincial Court of Calcutta for the admission of an appeal from >816. 
it, principally on the grounds of liis answer not having been ; — 

rece'ived by the Zillah Jut^e under the circumstances abovemen- 
tioned ; and that Court thought proper to admit the appeal. The mortgagor 
appellant admitted the general statement; but pleaded that theioprefth- 
non-payment of the amount within the stipulated period did not 'V 
proceed from any omission on the part of the mortgagors, hut from 
evasion on the part of the mortgagee in order to render the sale 
conclusive; that he was an eight ana sharer of the estate in dis- ediatc 
pute, and that he was still entitled to redemption of that share. « h' ^1*6 

Tiie Provincial Court were of opinion, that as the rules pi"^- 
scribed in section 8, regulation 17, 1806, had not been observed, b„r 'triiis 
the Zilldh Judge was incompetent to entertain the suit; that rii?ht of 
under the provisions of the said section the mortgage was not 
finally foreclosed ; and that the appellant was therefore entitled 
to the ledemption of a moiety of the estate: but previous to final 
judgment being given, it having been brought to the notice of the 
Court by the paities, that during the time which had elapsed 
between the date of the execution of the Zillah decree and of the 
institution of the appeal, the estate had been twice sold, first by 
piivatesale to liamcoomar Rai, and subsequently (at an mfeiior 
piice) by public auction to Chaitonchurii for the realization of 
ai rears of public revenue, they judged it expedient to direct, that 
the appellant, instead of being put into possession of a moiety of 
the estate, should leceive fiom the respondent Randall Pandey a 
moiety of the purchase money which the latter received on account 
of the lands from Rann oomar Hai, and interest theieon at the rate 
of 12 percent, together with a moiety ot the mesne profits of the 
estate during the pciKxl it was in the possession of the respondent, 
and iniercst theieon at the same rate; and that the appellant 
should pay to respondent a moiety of the sum advanced by Inin 
on the mortgage with interest at 12 per cent. I'he decree of the 
Zillah Court being reveised, ]iulgment was passed in favour of the 
appellant accordingly. 'J he costs in both Courts weie made pay- 
able by the parlies respectively. 

Puddumchuin IVlohapater preferred an appeal from the above 
decision to the Couit of Sudder Dewanny Adawliit, and after the 
cause had been pending for a year before that Court, Rasbehary 
and the other rnoitgagors became parties with him in the appeal. 
Ranicoomar Rai and Chaitonchurii were at the instance of Pud- 
dumchurn summoned to attend and plead as respondents in the 
cause. 'File Court of Sudder Dewanny Adawlut (present R. Ker 
and G. Oswald) did not concur iii the decision passed by the 
I’rovincial Court. 'I'he Court observed, that under tlie provisions 
of section 8, regulation 17, 1806, the Zillah Judge wus not com- 
petent to enteitain tlie suit mstnuted by Kamlall Pandey, and that 
the deciee passed by him in the cause was consequently null and 
void. After fuithei observing that Uamlali Pandey h.id neverthe- 
less been put into possession of the estate in dispute under the 
said decree; and that during the period of 2 yeirs and 2 monrhs 
which elapsed between the date of the execution of ihe Zillah 
cJ(*cree and the institution of tlie appeal in the Provincial Court, 
the estate was twice sold, first by piivato s.de, and afterwaras at 

VOL. II. n 
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3816. public auction, the Court proceeded to record their opinion on 

■ the case as follows: “ Fuddumchuru took no measures agreeably 

churn^llio the spirit of the regulation to redtcm his estate: he did not 
hHiMUT'ind dll appeal from the Zillah decree within the period limited 

others, V. for the admission of appeals, and he did not, when the estate was 
Rainlall advertised for sale by ihe Collector, deposit the amount of the 
balance Hue in order to stay the sale. Tlie rest of the appellants 
both before the Collector and the Ziilah Judge, admitted that the 
transaction was perfectly fair and just, as far as Ramlall Pandey 
was concerned, and that the sale had become ab&olute in conse- 
quence of their inability to redeem the mortgage : they did not 
join PuHduinchurn in his appeal to the Provincial Court, nor did 
thev become parties in the appeal to this i ourt until the cause 
liad been pending for the peiiod of a year, wheieby they would 
appear to have acted in collusion with Pndduriichurn. Taking 
into consideration therefore the fraud and neoligeMice apparent 
on tlie part of Fuddumchuru and tlie admission by the other 
apjiellants that the transaction was fair and just, tOL‘‘cther with 
the circumstance of the sale having in fact been absolute for eight 
years, the Court are of opinion that the appellants are excluded 
from all I ight to a redemption of their estate, and that the sale 
must be upheld.'’ A final judgment was therefore passed dis- 
missing tlie appeal, and aniiuliing the decisions of the Courts 
below: that of the Zillah Couit, on the grounds of the Judge’s 
incompetoncy, under section 8, regulation 17, 1806, to try the suit, 
and of iis being consequently null and void : and that of the Pro- 
vincial Court, on fha grounds of the sale, for the reasons above 
specifed, having been held to be absolute. The order usual in 
the case of paupei suitors was given with respect to costs. 


3816 . BHOWANNYCHURN BUXllOOJEA, Appellant, 

versus 

Dec. 27 th the heirs of RAMKAUNTBUNHOOJEA, Respondents. 


A Ri.fjfl- 
nameh or 

lift’d of 
partition, 
made liy a 
Hindoo 
f.illiiM- in 
n-liifli he 
allots to 
his sons, 
portions of 
his fstatf , 
movp.iblc 
and im- 
moveahlf*, 
ancesirel 
«n(i aC' 


THE appellant in this case brought an action in the Zillah 
Court ot theTwenty-four Pergunnasoi) the 3d of. June 1 8v07, against 
his Citliei Rarnkaunt, his brothers G\ at am and Aiuindchund, and 
atraiiist Mussurnmaut Tar.imnnce and Mussiimmaut Parbuttee, 
wives of his brother Ltikhinarain. A shoit time before tlie insti- 
tution of the smt Rainkaunt had exccutetl a /lissm imeh or deed 
(»f partition, allottmir sh ires of his estate rnoM^.ible ainl immove- 
able. ancestrel and acquired, among his sons, for the avowed pur- 
pose of preventing disputes among them afterwards. 

Alter deducting a small portion of the estate for his own support 
and for charitable purposes, the remainder of the property was 
stated and allotted as follows: 

In ready inonev 41 JlOO rupees, (which sum w^as alleged to hava 
baea euUusied to the care of his eldest son the plainliif). 
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Rs. 1816. 

To his eldest son Bhowannyclinrn, 30,000 

3 o Gvaram, 3 834 

To AAu„d.hun.l, 3,733 

lo the Wives ol Luklnnarani, 3,433 was not 


To Aiundohun.i, .v::::.:::; 3:733 'xr 

lo the Wives ol Luklnnarani, 3,433 was not 

carried 

Total Rs. 41,000 

oiirinp: his 

1 1 j • 1 1* AM lifetime, 

In lands yielding revenue to Government, consisting m all of is not hmd- 

Beventy-six inouzas. ing on Ins 

To bliowanuychurn six mouzas and a half; the annual assess- 
menl on winch poition was ‘2,418 lupees, 6 anas, 4gundas. IfVy^^the* 

To Gyaiani twenty-three mouzas, and a 2 ana, 6 gnnda, frac^deed an 
tional share; annual assessment 3,337 rupees, 6 anas, 3 gundas. 

lo Aiiiindchundtwenty'threemouzas,anda2 ana,l-2gundd frac- 
tional share; annual assessment 3,336 lupees, 14 anas, 18 gundas. aicrsirel 
To the Wives of’ Lukhinarain tlie same proportion; an^uual immove- 


assessment 3,336 rupees, 14 anas, 17 gundas, 2 cowries. able pro- 

In lands exempt Lorn asst ssment: such 

ri. ni . » dispiisitinn 

To Dhowannycliuin, - 226 heegas. is illegal 

To Gyarapi, 248 ditfo. andimalid, 

'Fo Anundehund 247 ditto. as is also 

To the Wives of Liikluiiarain, 248 ditto. diTinbuhon 

In tanned l«^n<ls; oi propeity 

To Bhovvann^ chin n, o99 heegas. acquired 

3'o Gvar.in, ‘ r>75 ditto. ^ 

To AM«nd<''.und 570 ditto. 

To the Wives of liMkhinar tin 606 ditto. ancestrel 

The deed of pal tition was duly registeied; but on an attempt propeity, 
being made to cany if into oft'ect this suit was instituted. undM^^Oie 

It was set fdith in the plaint, that Radhakishen, the plairiiiff’s A, 
graiKif'fillier, left two sons, n.inir.irn Bunhooje.i and Kamkaiint a inotirf, 
Bunhu(jea, father of the plaiiitiflT; that these two persons lived is 
together on Uie patrimonial pioperty, and ih it the former, 
aclive and ha\ iiMj a turn for business, aequiied considerable 
perty by means of liis own exeitions, whereas the latter wms iin- ilit* power 
qualified for aiiv oceiipation, and did not assist in making uny lu make a 
acqirsitiuii; that the plaintiil’ traded under the direction of his 
uncle Unnirani, hv moans of whose assistance he acquired large 
sums of money, which he appiopiiaied to ihe purchase of property 
on his own account exclusively ; that on the decease of his uncle 
without issue, the plaintiff s bi others being then minors, his estate 
was biought into the joint concern by Hamkaunt, and that the 
joint estate was afterwards ^e^v mucli improved by the expenditure 
of raonev belonging exclusl>ely to the plaintiff or by his exclusive 
exertions. The following weie among the objections urged by him 
against the validity of the deed of partition; that it was wiitten 
without hi> knowledge; that his father was more than eighty years 
of age when he executed it, and not in full possession of liis senses; 
that during the lifetime of his brother Lukhinarain the wives of 
that person could not he legally included in the deed, as they had 
no light to a share; that the deed included his exclusive property; 
that the joint landed property had been much eucreased by bift 
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1816. exertions, notwillistandin^ which fact no part of that property had 
been assiirned to him; that the sum of 40,000 ruf)ees was falsely 
unjustly stated to be in his possession; and that the deed 
Ibiiihoojea, rto Specification of the meicaiitile concerns or of the 

r. Kaiu- patrimonial estate. 

kaunt 'j’he plaint concluded by praying: that the deed mi^ht be set 

llunhoojea. property of the value and description foilowint^ 

should be adjudged to him; landed property yielding revenue, 
and free of assessment, as beintr his own exclusive piopeity, valued 
at 9,768 rupees, 13 anas, 4 gundas ; buihling;s on joint land, but 
erected at his exclusive cost, valued at rupees 1 ,000, and one third 
of the joint ancestrel property, as having: been improved by his 
own exclusive exertions, valued at 9,899 rupees, 5 anas, 4 e:undas, 
3 cowries. He fuither claimed to be exonerated from tJie false 
ebar^^e of rupees 40,000, said to have been entrusted to his posses- 
sion ; makiii‘^ the sum total of bis claim to amount to 61,663 
rupees, 2 anas, 8 gundas, 3 cowries. 

The defendant, Ramkaunt, pleaded in answer that be bad a riijht 
to make such paitition among bis sons as be oorihidered proper, of 
his estate leal and personal; that the allegations of the plaintiff 
with lespect to his having separate pioperty, and his having em- 
ployed Ills exclusive funds, or his exclusive industry, in the acqui- 
sition of the joint property, weie wholly false; that the plaintiff 
had been entiusted w ith the management of tlie landed property, 
but that the other sous had bee n also employed for the benefit of 
the familyiii different departments ; that with respect to Lukhi- 
narain,he had been excluded on account of bis extravai^ance and 
bad conduct, and liis share assigned to his wives, in ortier that he 
might not lie left wholly destitute ; that the claim of 41,000 rupees 
was just, as tliat sum belonged to the family in general, and had 
been entrusted to the plaintiff’s possession ; that all the ancesliel 
estate (which was veiy small) had been included in the deed of par- 
tition; and lastly, that he, Ramkaunt, would hereaftui make such 
disposition of the mercantile concerns as he should judge proper. 
The other defendants pleaded tlie general issue. 3 lie Zillah Judge 
was of opinion that as the plaintiff was not a party to the deed of 
partition, that instrument was invalid and illegal; as it was incum- 
bent on the defendant Ramkaunt to have obtained tlie consent of 
all his sons previously to making a partition among them of joint 
ancestrel property. A decree was therefore passed for setting 
aside the deed of partition as void and of no efieet. Possession, 
as usual, of what he then held and had peisonally acquiied,wa8 
awarded to the plaintiff’; the joint pioperty to be legally distri- 
buted after the death of Ramkaunt, wlio was declared to be at 
liberty to sue the plaintiff for 41,000 rupees, should he consider 
himself as having a claim for that sum. Costs were made payable 
by the defendants. 

On appeal to the Provincial Court of Calcutta, the above decree 
was considered as erroneous in every respect. The title of the 
plaintiff to the immoveable property claimed by him, on the 
ground of its being his own exclusive acquisition, was considered 
as nbt being proved ; and his claim to a third of the ancestrel 
property was held to be inadmissible, because during a father’s 
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lifetime a son cannot sue for a division of such property ; and his 1816. 

claim to be exonerated from the charge of 41,000 rupees was also 

held to be improper, as no demand had been made against him for Bliowanny- 
that sum, and if ever made, it would then be time for him to^]*“'’“ . 
replv to It. 

The decree of the Zillah Judire therefore for setting aside the kannt 
deed of partition, arrd awarding that Bhowannychurn should Buuhoojea. 
retain all the property he had acquired and was then in possession 
of, was reversed, tlieie being no proof of his having made any per- 
sonal acquisitions. Ramkauiit, the father, however, having demised 
pending the appeal, his heirs were declared to be at liberty to sue, 
if dissatisfied, in a Court of justice, when the division of the pro- 
pertv of the deceased would entirely depend on an exposition of 
the Hindoo law. Costs were adjudged to be paid by the respon- 
dent. '1 his decision was appealed fiom to the Sudder Dewanny 
Adawlut. 

Bhowannychurn, while the appeal was pending in the Provincial 
Court, presented a petition to that Court, praying that the pro- 
perty of Ramkaunt might be attached, in order that, after the 
death of that person, he might be able to secure his legal share of 
it. This petition was complied with, and an order was issued 
accordingly for the attachment; but Ramkaunt petitioned the 
superior (3ourt to prevent the execution of this order, on the 
grounds that the deed of partition executed by him had not been 
carried into effect, that he still retained exclusive possession of 
his propel ty, and tliat so long as he lived no one was competent 
to prefer a claim to anv pait of it, moveable or immoveable, 
ancestrel or acquired. These objections appeared to the superior 
Court to be founded on law, and llie Provincial Court was 
directed to withdraw the order of attachment. 

Under these ciicumslauces, the proMsions of the deed not 
having been earned into efl’cet, Mr. Fombelle, the Second Judge 
of the Sudder Dewanny Adawlut, before whom the cause was 
first heard, was of opinion that the merits of the case could he 
ascertained only by a reference to the Hindoo law officers. The 
deed of paitition was therefore refeired to them, and replies were 
requiicd to the following questions : 

Jst, Is such a deed valid according to Hindoo law, whether the 
propel ty specified therein was the ancestrel or acquired [iroperty 
of Ifamkaiint, the person executing the same? 

2nd, In the event of possession not having been given of the 
propeity specified m the deed of [laitiiion, to the parties therein 
mentioned by Ramkaunt, and of his dying without altering or 
revoking the same, or making any other disposition of the pro- 
perty specified in it, is such deed binding on the parties therein 
mentioned and their heirs after the death of Ramkaunt ( 

3d, Was Ramkaunt authorized by the Hindoo law, in the 
disposition of the property in question, to exclude one of his sons 
from all participation therein, and grant shares to the two wives of 
the said son ? 

To the above interrogatories the pundits deliiered the following 
answers ; 

Isi, The Hindoo law prescribes two rules for the distributioo 
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iSJfi. by a father, among^ bis sons, of ancestrel property. The first is, 

— U) di\icJe it into twenty pans, and having made a deduction of one 

Phowannv- twentieth for the eldest, equal shaies of the residue are to be 
rhnin ^ allotted to all his sons. Tlie second is, to make an equal distri- 
?. among all his sons, without deducting any specific share 

Iv mnt the eldest. As the father cannot legally make an unequal 

Buiilioojr;i. distribution of ancestiel property among his sons, according to 
his will, the dted of paitiiion, as far as it goes to make such 
unequal distribution, is not valid, and is not binding on the parties 
tlierein mentioned. With respect to acquired property, the law 
permits a father to make an unequal distribution of his own 
acijnisiiions among his sons; if he be desirous of giving more 
to one son as a token of esteem on account of his good qualities, 
or for Ills suppoit on account of a numerous family, or through 
• compassion hy reason of his incapacity, the father so doing acts 
lawlnlly; therefoie the deed of partition, as far as relates to the 
acquired property, is binding on the parties mentioned in it and 
tnei' tieirs. unless the deed awarding an unequal distribution was 
made tlnough pertui hation of mind, occasioned by disease or the 
1 ke, or thioiigli initation aeainst anyone of his sons; in which 
Ciise the said deed of puitition is absolutely illegal and invalid. 

2iid, In {lie event of possession not having been given of the 
pioperfy specified in the deed of partition, to the pai ties therein 
imii’iomd by Kainkaiint, and of Ins dying without altering or 
Ti v(d<iri‘j ihe s.ime, or luaking any other disposition of the property 
specifi-d in it, such deed is not binding on ll.e parties therein 
mentioned, and their heirs after the death of Ramkaunt. 

d(J, Bv the Hindoo law Ramkaunt was not autliorized to grant 
shares of his piop' ity to tlie wives of ali\ing son, excluding that 
son from ail p.n ticipalion, unless there should be a valid reason 
foi ihat measuie. 

Aftf r inspecting the above opinions, the Second Judge observed, 
th. t (•!- answer delivered by the pundits to the second question 
was conclusive as lo the merits of the case, all parties having 
admiiU’d ihat the deed of partition executed by Ramkaunt had 
]i >1 l)e< n carried into efIVet during his lifetime, and that he had 
iiot made any other disposition of Ins pioperty, and the law officers 
li.ivincr (ijs iiicilv declared the deed under such circumstances 
I I 1^' TV and of no a\ail. 'Mie Second Judge therefore 

rc« orbed his opinion that so nuich of the dec? ee of the Provincial 
(h urt, as le'eised that part of the Zillah Court's decree winch 
left the plaintiff in possession of the property then alleged to be 
held by liiiii in Ins own riii lit (although disputed by the defendants, 
aid not nnesfigated by the Judge), should be affirmed, hut that 
the part ol it winch virtually maintains the validity of the deed 
of paiiition should be reversed, and that such part of the decree 
of the /iilah Court as rejects the said deed as inadmissible should 
he affirmed ; but the final decision in this case was left for the 
silt iig of another Judge. On the ‘20th of September 1815, the 
cause was brought before the Senior Judge; and two other ques- 
tion> %ve»e put to tiie pundits, partly with a view to define, as 
accuiately as pos^'ible, the grounds of decision in the present case; 
nnd partly to ascertain the provisions of the Hindoo law in other 
analogous cases. 
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1st, Supposing the deed of partition, executed by rJtirnkaunt, 
to be a legal and valid instrument, would it be rendijred nugatory 
and of no avail from the circumstance of the distribution specified 
in it not having been carried into effect during the lifetime of 
Ramkaunt, although the opposition shewn by the plaintiff pre- 
vented its being carried into effect? 

2nd, If Ramkaunt in his lifetime had put all the parties, 
exQepting the plaintiff, into possession of the shares allotted to 
them in the deed respectively, and had divested himself of ail 
propiietary right, would such distribution of the property, move- 
able and immoveable, whether acquired or ancestiel, be valid 
(notwithstanding the declared illegality of an unequal distribution 
of ancestrel immoveable property), arguing from its analogy to 
the case of a gift, against which there exists a legal prohibition; 
but the validitv of the donation is nevertlieless maintained by the 
author of the Dayahhaga? 

The pundits differed from each other on these points. The 
answer delivered by Chutoorbhooj pundit, was to the following 
effect : 

1st, Supposing the deed of partition to be a legal and valid 
instrument, still a title deed, m virtue of which possession has 
not been taken, cannot be received in law as evidence of ri^ht, 
and there is no provision in the law to make such deed avail- 
able, even though possession had not been obtained solely by 
reason of the opposition shewn by an adverse party. 'I he law 
declares, further that this possession must have been in sight 
of the adverse party, without let or molestation on his part, and 
that possession for three successive generations even is not suffi- 
cient, unless it has been maintained in sight of the adverse party 
and with his acquiescence. Now, if by reason of the opposition 
created by the plaintiff, (who in this case has stood foiward as 
the adverse party), the defendants did not, during the lifetime 
of Ramkaunt, obtain possession of the property specified in the 
deed above alluded to, it cannot be deemed valid or binding on 
the parties, for the reason before assigned ; viz. that a title deed 
unaccompanied by possession must be disallowed as evidence 
of right. 

Authorities cited in support of the above opinion : 1st, Vyuvu- 
Kara Matrika: — Vyasa basin general terms defined occupancy 
in all cases to consist in the being possessed in sight of an adverse 
party, and without molestation on his part. To support a claim 
resulting from occupancy there are five things requisite : that it 
should be accompanied by a title, and that the occupancy should be 
loner, unobstructed, unimpeached, and in sight of an adverse party. 

2nd, Vyuvuhara Matrika: — Vlshnoo and Catyayuna have 
declared that property which has been possessed by tliree succes- 
sive generations in the mode required by law, the fourth in descent 
will have a right to, even though unable to produce a title. “In 
the mo-e required bv law,'' that is, without any opposition on the 
part of another present and able to make such opposition. 

3d, Vyuvuhnra Matrika : — That property which has been long 
possess^ed by tliree successive generations, even in the absence of 
a title; caunot be resumed, since it has regularly descended from 
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1816. onf* eenoration to another. “ Long: possessed’^ is meant to include 
uninterruptedly possessed. 

: — Occupancy alone is not sufficient to 
Bnnhoojca, right without a title, nor will the production of a title 

V Rjim- ’suflice unsupported by occupancy. It is therefore determined that 
the existence of both is essential to constitute a nuht. 

Buulioojoa. Vrihaspati SunhUa The to Lind does not accrue 

from mere occupancy, nor by the production of a title alone. From 
the union of both results a right, not otherwise. 

Cth, Vyuvuhara Matrika : — The oiiginal liolder of a title must, 
if sued, prove its validity; not so his son. or his son’s son, for 
with respect to them, occupancy will hnve the greatei weight (in 
other words the onus of disproving their title will rest with the 
adverse paity.) 

Let it not be alleged that the fact of actual occupancy having 
been held to suffice lor the lourlli in descent, it is therefore incon- 
sistent to nsseit that occupancy with resoei t to the son and son’s 
son will have the jrreater weight, because by “ irreater weight*’ it 
must be understood merely that occui)an('y with respect to them 
is the principal evidence, but that a title must uUo be adduced in 
support theieof. Hence, although the title must be exhibited by 
them thev need not p»ove its \alidily, as it is incumbent on the ori- 
giio.l holder of it, who will rest his claim chiefly on his title, and 
adduce the fact of his oc( upancy m suppoit of the same. 

7ih, Nareda : — Fur the first, gift is evidence (of light) ; for the 
second, occupancy with a title; for the thud, occupancy of long 
and uninteriupted continuance. ‘‘ For the first,” that is, he who 
originally obtained the title; “gift,’' that i-^ the title as gift, 
purchase, &c, ; “ evidence’’ meaning the principal evidence accom- 
panied at the same time by pos.sessioii. 

8tli, The right to property (especially immovealile) 

is not conclusively established, even thouib the title deed be 
forthcoming, and the attesting witnesses tlieieunto aie alive. 

9lh, Yajnyaivalcya '. — Wheie there has not been possession 
even for a short time, a title is of little avail. But whcie occu- 
pancy exists in one part, it may be said to exist with regard to the 
w hole. 

lOth, Yajr}yawalcya \ — Where a village, a field and a garden 
are specified in the same giant, if possession be held of any one 
of them it will he consideieil to exist with r» sped to the whole. 

1 llli, Vrihaspati ; — Immoveable property acquiied by partition, 
by purchase, by descent, or fiorn the king, is confiimed by occu- 
pancy, and lost by neglect. 

The answer delivereri by Cbutoorbhooj to the second question 
was to the foilowiiiir effect: 

.Siij)[)Osmg the deed of paitilion executed by Ramkaunt to 
have been acceded to duiiiiir his life time by all I he parceners 
(excepting the plaintiff) whose names w'cre therein specified ; that 
tiu y olrtained actual possession of their lespcctive alloinients, with 
the exception, however, of the paiticular share of immoveable pro- 
])eitY in ihe possession of tfie plaintiff, and that Ramkaunt divested 
himself of all propiietaiy right in the e.'^tate, yet tlie said deed 
specifies two descriptions of property, viz. ancestiel, immoveable 
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|>roperty and acquired property real and personal : now because 1816. 
no mention occurs in the Dayahhaga or other law tracts of the 
legality of an unequal distribution of ancestrel immoveable pro- Bhowanny- 
perty, beyond the authorized deductions of a twentieth, half ainmboojea, 
twentieth, &c ; because a father has not unlimited discretion with v. Ram- 
rerfjject to ancestrel immoveable property, and because wliere the kaunt 
Dayabhaga upholds the validity of a prohibited gift or Sale, it 
is always understood as a proviso, that the donor be vested with' 
power to make such transfer, an unequal distribution (over and 
above the authorized deductions before alluded to) of ancestrel 
immoveable property cannot be maintained as valid. If the father 
make an unequal disiribiiiion amono^ his sons of his own acquisi- 
tions, his motive must be looked into. If he were actuated by the . 
desire of givini;: more to one son as a token of esteem on account 
of his good qualities, or foi his support on account of a numerous 
family, or through compassion by reason of his incapacity, or 
through favour by reason of his piAy, such distribution is valid 
and must be upheld. But if such distribution were made bv 
the father tlirough perturbation of mind occasioned by disease 
or the like, or through irritation against any one of his sons, or 
through partiality for the child of a favourite wife, it cannot he 
upheld ; and the reason is, because it is not only not conformable to 
law, but because it does not fall under tiie provision of the Z>aya- 
bhaga making a gift valid even though prohibited, as that provi- 
sion presupposes a power in the donor; and as a father, under the 
circumstances abovemenlioned, has been declared to have no power 
in the distribution of the estate. 'I’he law looks upon a father 
making an unequal distribution as having been influenced by one 
or other of the motives above enumeialed, and in the absence of 
any apparent legal motive, it must be presumed that he was influ- 
enced by a motive under the impuUe of which the law considers 
his acts invalid. 

/Authorities: 1st, D lyahhaga : — Yajnyawalcya has declared, 

“ The ownership of father aivd son is the same in land which was 
acquired by Ins father, or in a corrodv, or in chattels.” The 
meaning of the above is as set forth by Dhareswara : “ A father 
giving allotments at his pleasure has equal ownership with his sons 
in the paternal grandfalhei ’s estate. He is not privileged to make 
an unequal distribution of it at his choice, as he is in regard to his 
own wealih.” 

2d, VUlinoo’. — When a father separates his sons from himself, 
his will regulates the division of his own acquired wealth; but 
in the estate inherited from the grandfather, the ownership of 
father and son is equal. 

3d, Daya Crama Sangraka: — A father has not the power to 
make an unequal distribution of ancestrel property, consisting 
either of land, or a corrody, or slaves, even though any of the 
causes heforementioned, namely, the superior qualifications of one 
particular son, &c. should exist, and the text of Yajnyawnlcya 
which declares, “ The ownership of father and son is the same in 
land which was acquired by his father, or in a corrody, or in 
chattels,” is intended to restrain the exercise of the father’s will, 
for it is impossible that, according to the literal meaning of the 

VOi.. II. E E 
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1816. text (prescribing* equal ownership between father and'son)son9 
should have ownership therein so long; as the father, the owner of 
the ancestrel f)roperty, continues to survive. 

Bunlioojea, Dayabhaga: — Among; his sons a father may make the 

ti. Ram- disiiibution, either by giving to the first born or withholding from 
kannt him the deduction of a twentieth part of the grandfather's estate. 
Bunhoojca. -j* m.^he an unequal distribution of his own acquired 

wealth, being desirous of giving more to one as a token of esteem, 
or for his support on account of a numerous family, or ihroush 
compassion by reason of his incapacity, or through favour by reason 
of piety, the father so doing acts lawfully. 

5th, Dayabhaga: — But the following text of Nareda, ‘‘ A father 
who is afflicted with disease, or influenced by wrath, whose mind 
is engrossed by a beloved object, or who acts otherwise than the 
Jaw pel nuts, has no power in the distribution of his estate,*’ relates 
to a case wliere the father through perturbation of mind by disease 
or the like, oi thiough irritation against any one of his sons, or 
through partiality fur the child of a favourite wife, makes a distri- 
bution not conformable to Iaw^ 

Theanswer delivered by Soblia Shastrce, the other pundit, to the 
first question, was as follows; It is assumed that the deed of 
partition executed by Ramkaunt in favour of the defendants, is a 
legal and valid instrument : but it is at the same time stated, that 
duiing his lifeiime those in whose favour it had been executed, 
did not obtain possession of their respective allotments. Thi« 
circumstanc e was ('Cc««sioned, it appears, from Uamkaunt’s inabi- 
lity to give possession in consequence of the opposition shewn by 
the plaintiff. The deed of f)artilion, however, sufficiently demon- 
strates the relinquishment of ri^ht on the part of Ramkaurrt, and 
extinction of profierty with regard to the estate in question, the 
title to which became consequentlv vested in those in w'hose favour 
the deed of partition was executed. And as ttie want of pos- 
session bv those peisons did not pioceed from neglect (by which a 
voluntary relinquishment is presumed and extinction of right 
occa-'icned) their title remains unimpeached, nor can any interval 
of lime, under such circumstances, annul their privilege of taking 
possession of their respecti\e allotments 'fhe deed of paitition 
must therefore be upheld as valid ami binding on the parties. 

Authorities: 1st, Minioo: — “Gift is a cause of owneiship,” 
cited in the Soodhee Tutwa. 

2iid, Daya 'I’utwa: — Property once extinct by neglect ^ does not 
again revive at w ill. 

3d, Vrihaspaii : — What has been acquired by partition, by 
purchase, by descent, or obtained as a present from the king, 
becomes confirmed by occupancy, but lost by nogket. This text 
making loss the result of neglect^ virtually declares that, where 
there is not neglect^ the title will retain its validity. 

4tb, Daya Tutwa ; — Where possession exists of what has been 
obtained by purchase, partition, &c. there the title acquires com- 
plete validity, but it is forfeited in case of wilful abandonment. 

5th, Vyuvuhara Matrika: — Poksession held by a stranger of 
^property of the owner for ten years (if it be of a personal nature), 

. or for twenty (if it be real), whether such property have been 
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acquired bv purchase, acceptance, or other mode of acquisition, 
occasions ihe extinction of the property of the original ^ 

provided no cause existed for his non-interference; such as his-r""^* 
being a minor, or an ideot, &c- &c, Bunhoojea, 

6th, Vrikaspati : —The omission to interfere by the owner, even v. Rain- 
though possession has been held by the adverse party 
successive generations in his presence, will not avail against him, ^ 
provided there exist some good cause for his non-interference; 
nor will possession held for the same length of time by a person 
standing within the degree of relationship (to the owner) termed 
“ Sapinda* or “ Saculya* avail against the owner. 

7th, Vifuvuhara Matrika ; — “ The right to property (especially 
immoveable) is not conclusively established, even though the title- 
deed be forthcoming, and the subscribing witnesses thereunto are 
alive. This text of Nareda refers to the case of two litigant 
parlies producing their title deeds, where nothing appears to lead 
10 a knowledge as to the precise periods of time at which those- 
deeds were executed respectively; in which case tlie title deed ot 
the paity in possession must be received as authentic, in pie- 
ference to that of the other. 

8th, Vyuvuhara Tutwa: — Where, however, it is ascertained 
which document was first, and which last executed, then the last 
act must be held to prevail in all contested cases, with the excep- 
tion of pledges, gift and sale, where the prior act prevails. 

The answer delivered by Soobha Shastree to the second ques- 
tion was to the following effect: 

The deed of partition under the circumstances specified in the 
interrogatory is invalid, and not binding on the panics mentioned 
in it, as far as it goes to make an unequal distribution ot the 
ancestrel immoveable property, but as far as relates to the pro- 
perty acquired by Ramkaunt, it must be upheld as valid and 
binding on the parties concerned ; because a man is vested with 
full authority over his own acquisitions, which authority is 
delined to consist in the power of aliening it at pleasure. It must 
however, be observed, that where a father makes an unequal dis- 
tribution of his own acquired property by reason of any one of the 
legal causes, such as the greater filial piety ot one son, his having 
a numeious family, incapacity, &c. &c. he (the father) does not 
incur the L'’uilt attaching to a transgression of the law; but if on the 
other hand he make such uneijual distribution by reason of his 
mere arhiiiary will, and uninfluenced by any one ot the causes 
abovementioned, then (as in the case of a gift against which a 
prohibition exists) he incurs the guilt occasioned by an infringe- 
ment of the law ; but the distribution must be upheld, as valid and 
binding on the parties whom it concerns. This constitutes the 
diff'eience. 'I’he law is the same with respect to moveable pro- 
perty inherited by the father. But as the father has not full 
authority (as defined above) over the ancestrel immoveable pro- 
petty, any distribution he may make, other than that which the law 
directs, must be considered invalid, and not binding on the parties 


concerned. 

Authorities: 1st, Dayabhaga : — So Vishnoo says; “When a 
father separates his sons from himselfi his will regulates the divU 
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1816. si.)n of his own acquired wealth; but in the estate inherited from 
the grand farher, the ownership of father and son is equal." This 
churu"°**^ ia very clear. When the father separates his sons from himself, 
^unhoojeA, niay by his own choice give them greater or less allotments if 
r. Ram- the wealth were acquired by himself, but not so if it were property 
kaunt inherited from the grandfather, because they have an equal light 
^ 'to It. 'I'he father has not in such case an unlimited discretion. 

2nd, Dayabhfjga: — But if he make an unequal distribution of 
his own acquired wealth, being desirous of giving more to one as 
a token of esteem on account of hrs good qualities, or for bis 
support on account of a numerous family, or through compassion 
by reason of his incapacity, or through favour by reason of his 
piety, the father so doing acts lawfully. Yaj nyawalcy a decidireQ 
it: ** A lawful distribution made by^he father among sons sepa- 
rated, with greater or less allotments, is pronounced vahci’\ Ho 
Vrihaspati: “ Shares which have been assigned by a father to his 
sons, whether equal, greater or less, should be maintained by 
ihein ; else tliey ouirht to be chastised." Nareda likewise : “ Eoi 
such as have been separated by their father, with equal, greater or 
less allotments of wealth, that is a lawful distribution; tor the 
rather is lord of all." Since the circumsiance of the father being 
tbe lord of all the wealth is stated as a reason, and that cannot be 
in regard to the giandfather’s estate, an unequal disirihution 
made by the father is lawful only in the instance of his own ac-r 
qwiied wealth. 

3d, Dayabhaga: — The father has ownership in gems, pearls, 
and other movealtles, though inherited from the grandfather and 
not recovered by him, just as m Ins own acquisitions, and has power 
to distribute them unequally, as Yajnyawalcya intimates, “'I'he 
rather is master of the gems, pearls, and of all (other moveable 
property); but neither the father nor the grandfather is so of the 
whole immoveable estate." 

From the above conflicting opinions of the pundits, and the 
authorities cited in support of ihem resfiectively, it will appear that 
they differed in tw^o essential points ; tho first pundit asserting that 
It title under which there had not been occupancy, is of no avail ; 
and the second contending, that to have this operation, the non- 
»>ccupancy must be proved to have arisen from the wilful neglect 
of the party assumimr the title : the first pundit also holding, that 
an unequal distribution made by a father of his own acquired 
property among his sons, cannot be binding on them, unless the 
father in making such unequal distribution had been influenced by 
some of the motives which Hie law enumerates as sufficient to 
aulhori/e it; the other, on the contrary, considering such unequal 
distribution to be, though a sinful act, valid and binding on the 
parties concerned. The Chief Judge, after inspectincr these opi- 
nions, gave notice to the parties that a fortnight should be allowed 
them, previously to a final decision, with a view of affording them 
an opportunity of adducing proofs of the accuracy of the doctrines 
maintained by the pundits in favour of their respective claims. 

The appellant, in consequence, filed a paper containing objec- 
tions to the doctrine of Soobha Shastree, which Was adverse to his 
claim. It was contended in support of the doctrine niaiiitaindd 
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by Chutoorbhooj, (namely, that a title under which there had been I8i6, 

no occupancy is of no avail,) that the deed of partition executed 

by llamkaunt must be considered to have no further operation than 
as an ascertainment of the different shares intended to be allotted Bunimojea, 
by the father to his sons, not of itself amounting to an actual w. Ram- 
distnbution ; that as the father retained possession during his life- 
time he could not be said to have relinquished his proprietary 
right; and that consequently the aforesaid deed must be held null 
and void. In proof of this, a passage from the commentary of 
Srikrishna Tercalancarn on the Dayahhaga was adduced : “ When 
a father has ascertained the respective shares of his sons, for the 
purpose of obviaiing disputes which might possibly arise among 
them at a future period, and afterwards appears himself as the 
proprietor, that is not a partition ; for as there is no relinquishment 
on the part of the father, his proprietary richt still continues to 
exist/’ In opposition to the opinion of Soohha Shastree, uphold- 
ing the validity of an unequal distribution made by a father among 
bis sons of his own acquisitions, the following texts from the 
Dayabhaga weiv cited : 

Catyayana: — But let not a father distinguish one son at a 
partition made in his lifetime, nor on any account exclude one 
from participation, without sufBcient cause. 

Nareda: — A father who is afflicted with disease, oi influenced 
by wrath, or whose mind is engrossed by a beloved object, or who 
acts otherwise than the law permits, has no power in the distribu- 
tion of his estate. 

From these authorities it was inferred that the father (Ram- 
kaiini) had no power to make the partition in question, which must 
therefore be considered invalid. 

The respondents also filed objections to the opinion of ChutooT' 
bhonj. They argued, that occupancy by relations, for however 
long a period, cannot create right ; that a claim arising out of it 
can only be preferred by a stranger; that the circumstance of 
entry not having been made (unless wilful neglect be proved) 
cannot invalidate the right which a title deed confers: and iba^ 
occupancy can avail only in the case of two litigant parties, each 
of whom has a title deed, the relative periods of the execution of 
which documents are not ascertainable ; when the will be 

adjudged to belonij to the party in possession. Of the authorities 
cited in thf suppoit of this doctrine the following appeared to bear 
chiefly on the points ; 

1st, Catyayana: — Where possession has been enjoyed by kins- 
men near and remote, it sliall not be held to create property. It 
avails in the case of strangeis only. 

2d, Nareda claims founded on a written title deed, on 

oral evidence of a title, and on occupancy, the former must be 
preferred. 

3d, Yajnyawalcya : — A title deed establishes a stronger right 
than occupancy, unless the latter has existed through successive 
generations. 

Vrihdspati: — The moveable property acquired by partition, by 
purchase, by descent, or from the king, is conGi ined by occupancy 
aad lost by negUtcU 
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1816 . Catynyuna: — What a man has promised, in health or in sirk- 

ness, for a religious purpose, must be given ; and if he die without 

giving it, his son shall doubtless be compelled to deliver it. 
JBuuhoojea, Vrihaspati : — If one field have been mortgaged to two creditors, 

V. Rhih- so nearly at the same time that no priority can be proved^ it shall 
kaiint belong to that mortgagee by whom it was fiist possessed without 
BuDhoojea.y^y^g This is declared to be the rule also in cases of sale and 

'fhe respondents also urged objections to the doctrine maintained 
by Chuttoorbhooj, which denied the validity of an unequal distri- 
bution made by the father (except under the influence of certain 
motives) of his own acquisitions. These objections were founded 
on the principle of the fatht i being vested with unlimited power 
over this description of property, as also over the ancestrel move- 
able estate. 'I’he texts adduced in support of this doctrine have 
been already cited. 

It being however, satisfactorily ascertained from the replies of 
the pundits to the first interrogatories, that the deed of partition 
executed by Ramkaunt was in several respects illegal; the neces- 
sity of ascertaining the relative accuracy of the conflicting opinions 
of the pundits, delivered in reply to the queries subsequently 
put to them, was in this case superseded. In those queiiesit was 
hypothetically assumed, for the reason already stated, that the 
deed of partition was legal, and had been carried into effect 
duiing the lifetime of Ramkaunt; which fiom the admission of all 
parties, and of Ramkaunt himself in the petition presented by 
him to the Sudder Dewanny Adawlut agunst the attachment 
ordered by the Provincial Court, was certainly not tlie case. Con- 
sidering, therefore, the deed of partition (which was never carried 
into effect) to be invalid, and not binding on the parties mentioned 
in it; the Senior Judge concurred in the opinion expressed by the 
Second Judge; and a final decree was passed accordingly in con- 
formity to that opinion. The parties were advised, that unless 
they adjusted their claims amicably, or referred them to arbitration, 
it would be necessary for them to institute a fresh suit, with a 
view to the ascei fainment of the legal shares which to they might 
respectively be entitled As the plaintiff, besides his claim to set 
aside the deed of partition, had moreover brought foiward an 
improper claim to obtain possession of part of the family estate, 
during the lifetime of his father, and as the defendants had wrong- 
fully maintained an appeal to the Provincial Court, to uphold the 
validity of the deed of partition, both parties, on a general consi- 
deration of their respective claims and pleas, were directed to pay 
iheir own costs in the three Couits. (a) 

(a) Although the pundits of the Sudder Dewanny Adawlut have differed 
upon some points in their vyuvuslhas delivered in this case, they concur in 
opinion that a father, in the partition of ancestrel immoveable property 
amongst his sons, \h not authorised by the authorities of Hindoo law, which are 
admitted to prevail in the province of Bengal, to make any unequal distribution 
of such property, beyond a twentieth part, in favour of the eldest son. 
Chutoorbhooj states on this point, that ** because no mention occurs in the 
Dayahhaga or other law tracts, of the legality of an unequal distribution of 
ancestrel immoveable property, beyond the authorised deductions of a twentieth, 
half a twentieth, &c. ; because a father has not unlimited discretion with res^t 
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to aQcestrel immoveable property ; and because where the Dayabhaga upholds 
the validity of a prohibited ^ift or sale, it is always understood as a proviso that 
the donor be vested with power to make such transfer; an unequal distribution 
(over and above the authorised deductions before alluded to) of ancestrel im- 
moveable properly, cannot be maintained as valid.'* 

In like inauncr Soobha Sbastree, after declaiing that the deed of partition 
exhibited in this cause ** is invalid, and not binding on the parties mentioned 
in it, as far as it goes to make an unequal distribution of Uie ancestrel im- 
moveable property"; and aft^r defining the full authority which a person has 
over his own acquired property, ** to consist in the power of aliening it at 
pleasure," adds, " as the father has not full authority as (defined above) over 
the ancestrel iinmovcable property, any distribution he may make, other than 
that which the law directs, must be considered invalid, and not bindiug on the 
parties concerned." • 

The above concurring opinion of tlie Hindoo law oflBcers of the Sudder 
Dewanny Adawliit, which is confirmed by other pundits who have been con- 
sulted oil the subject, and appears to be tolly established by texts cited from the 
Dayabhaga^ and other authorities, renders it necessary to qualify the remark 
annexed to the report of a cause decided by this Court in the }'ear 1792; viz. 
that of Eshanchiiiid Rai, appellant, versus Eshorchund Rni, respondent {vide vol. 
1, p. 3.) It WHS observed in the remark here referred to, that “after ex- 
tending to the case ot sons, no less than to that of strangers, Jimuta Vahanas 
position, respecting gifts valid, though made in breach of tlie law, it becomes 
necessary to the consistency of the doctrine equally to maintain, that a father's 
irregular distribution of the patrimony at a partition made by him in his life- 
time, in portions forbidden by the law, shall, in like manner, be held valid, 
though on his part sinful." — Jt was added, however, that “ no opinion was 
taken from the law officers of the Sudder Court iti tliis case" ; and from the 
opinion now delivered liy them, as well as from the autliorities quoted liy them, 
it is iiiHriifest that the validity of an unequal partition of ancestrel immoveable 
propel ly, .luch as is expressly forbidden by the received authorities of Hindoo 
law, cannot be mainiuitied oil any construction of that law, by Jtmuta Vahana 
or others. 

It may further be deduced from tlie vyuvustkas of the pundits in this case, 
and the aiithonties cited by them, that if a father make an unequal distribution 
among his sons of his own ncqui.siiions, and be influenced by the desire of 
giving one son u larger portion on account of his piety, or from any other 
motive sanctioned by the law, liis act is moral, legal and valid. If he make 
an urieq'Mil distribution arbitrarily, without being actuated by any of the 
motives which the law sanctions, his act is immoral, but valid. If in making 
such distribution he acts under pei tui batioii of mind, or under tlie operation of 
any cause which the law pronounces to render the father incompetent of giving 
more to one of his sons than to another; or in other words, to disqualify him 
for such a distribution, his act is immoral, illegal and invalid, and the partition 
made by him is absolutely null and void. 

With reference to the decision passed in the case of Eshanriiiind Rai, versus 
Eshorchund Rai, and to a later deci.sion in the case of Ramkoomar Neaee 
Bachesputtee rtrsus Kishenkunkiir Turk Bhoosiin {vide vol. 2, page 42,) in 
both of which it was assumed that a father’s gift of *tlie entire ancestiel 
Immoveable estate, to one of his sons, though forbidden by the Hindoo law, 
and condemned as immoral, ks, nutwilb.staiiding, a valid donation, according 
to the Dayabhaga^ and oilier auihorities received in the province of Bengal, 
it appears proper to state, in this place, (as closely connected with the question 
of a father’s legal competency to make an unequal partition aiiiong.st his sons 
of immoveable ancestrel property,) that the result of an inquiry on the sub- 
ject alfords great reason for doubling the correctness of the two decisions 
above noticed, ns far as they respect the ancestrel immoveable estate. No 
exposition of the Hindoo law whs taken from the law officers ot the Sudder 
Dewanny Adawliit in the first case, as already mentioned. In the second case, 
(that of Hamkoomar Neaee Bachesputtee vem/s Kishciikiinkur Turk Bhousiia) 
the vyuvustha given by the pundits Clnitoorbhooj and Soobha Sliastree, was 
verbatim as follows : “Should any Bramin, during the life of an elder son, 
make over by gift the whole of his property moveable and immoveable, 
ancestrel and acquired, to his younger son, the gift is valid ; but the act ii 
sinful, ns the gift of the whole ancestrel property, moveable and immoveable, i« 
prohibited by tiie Shasters. This vyuvust/ui is given according to the authorities 
current in Bengal." 


1816. 

Bbowanny- 
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1816. Anthoriiion in support of tlie abore opinion, Ist, The teitt of TlsAnu cited 

— in the Dayahkaga : “ When u father separates his sons from hiinaelf, bis will 

Bliuwnniiy- ' the division of his own acquired wealth/' 2nd, A quotation also 
churn Dayahhaga : ** The father has ownership in gems, pearls and other 

Bnnhoojea, moveables, though inherited from the grandfather, and not recovered by him^ 
V. Rain- acquisitions; and has power to distribute them unequally, as 

kaunt Yujnyawalcya intimates: The father is master of the gems, pearls and 

Buohoojea. t^urals, and of all other moveables, but neither the father, nor the grandfather, 
is so of the whole immoveable estate." Since tlie grandfather is here men- 
tioned, the text iiiuHt relate to his effects. By again saying ** all" after speci- 
fying ** gems, pearls, &c." it is shown, that the father has aiithurity to make a 
gift or any similar disposition ot all effects, other than land, dtc. but not of 
immoveables, a corrodv and chattels, i e. slaves. Since here also it is said 
** the whole" this pruhiDition fuibuls the gift or other alienation of the whole, 
bei -iMse immoveables and htiiitlar possessions are means of supporting the 
family. For the maintenance of the family is an indispensable obligation ; as 
Menu positively declares: "The support of tH'rsons who should be iiiHintHined 
is the approved means of attaining heaven. But hell is the iiinii's portion if 
they should suffer* Therefore let a master of a family carefully maintain them." 
The prohibition is not against a dou.itioii or other transfer of a small part not 
incompatible with the support of the family, for the insertion of tlie word 
** whole" would be unmeaning, if the gift of evtri a small pint were forbuUIeii, 
dd, The text of Yujnyawalcya cited in the Prayuseketta vivtk : ** From the itoii- 
performance of act> which are enjoined, from the commission of acts which are 
declared to be criminal, and from not exercising a control over the passions, a 
man incurs punishment in the next world." 

The authorities cited in the abo\'c vy*ivustha not appearing to support the 
opinion given in it, the surviving pundit, Soohha Shastree, was called upon for 
any explanation he might have to offer ; and the toilowiug is a tiaiislaiion of 
Ins answer ; 

** Tlie father is master of the gems, pearls, &c." This text, according to the 
Dayahhaga^ extends to the property of the grandfather, according to which 
authority also the father has ownership in all the property inherited from the 
grandfather. This appears to he the case, because having propounded the texts 
" for they have not power over it while their parents Jive," “ for sons have 
not ownership while their father is alive and free from defect," the author 
concludes by observing, that these texts declaratory of a want of power and 
requiring the father’s consent must relate also to property anccstrel. In the 
Dilya Crama Sangrnha^ailcT propounding the text declaratory of equal owner- 
ship between the father and sons iii immoveable property inherited from the 
grandfather, Sricrishna remarks, that this text is not to he construed literally, 
because It is impossible that while the father, the owner of the grandfatbei's 
wealth, survives, the sons should possess any ownership therein. The same 
author in Ins commentary on the Dayabhaga, in the chapter treating of partition 
made by a father of property anccstrel and of his own acquisitions expresses 
himself, as follaw.s " Although the father be «n truth loid of all the wealth 
inherited from ancestors, &c." The word prubhoOf or master, which occurs in 
the two members of tiie text, “ The father is master of gems, &c ’’ cannot mean 
vnQre\y swuffiee or onner, but must be intended to signify a person having rhe 
power of dKsposing of the wealth at pleasure. Accordingly the text ot ihe 
Dayahhaga declaring that the father is not (as he is of his own) lord of ail the 
grandfather's wealth, has been thus commented on by •SricriVina Tercalancara : 

“ Still the right here meant is not merely ownership, but competency for 
disposing of the wealth at pleasure ; and the father has not such full dominion 
over property aiice.sirel.” Nowin the latter part of the text commencing, “The 
father is master, &c." and concluding, “ but neither tlie father nor graiidfather 
is so of the whole immoveable estate," the meaning simply i.s, that the father is 
not competent tn dispose of such wealth at pleasure. If, on the contrary, it be 
made to signify that the father is not owner, then it would follow, a.s there is no 
declared distinction between them, that the graiidtather would not have 
ownership in his own acquired wealth : therefore if a father make a gift of the 
whole immoveable estate, it is valid, as the gift is made by one having owner- 
ship. But s.s the gift of the whole immoveable estate withdraws the means of 
supporting the family, the gilt is sinful merely. It is declared in the Dayabhaga^ 
that the word whole occurring in the last member of the text, “ The father is 
master, &c." intends a prohibition, forbidding the gift or other alienation of the 
whole, because immoveables and similar possessiout are means of supporting the 
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fcmily. For the nialntenance of tlie family is an iodiBpen8al>1e obligation, as 

Menu has saul, “ The support of perrons who should be luainraineds &c.” 

Immediately afterwards the autlior stateS) “ The prohibition, is not against a 
donation or other transfer of a small part not incompatible with the support of ctmrn 
the family. From the express mention of imiiioreablcs> a prohibition is inferred Bn„hoojea 
by the analogy exemplified iti tlm loaf and staff, against the gift or other transfer Kam- * 
of a corrody or slaves ’* In the above passages and others of a similar nature, haunt 
the word prohibition has been made to apply, and wherever the gift of immovc* Buaboojea* 
able property has been prohibited, the reason, viz. it affording to the tamily ^ 

nieaos of support, has been assigned ; therefore the word master occurring in 
the Utter member of the text is used to shew the incumpetency of the farher 
to make a disposition at his own will, because inimoveabie property is the 
means of supporting the family, and if those means be withdrawn the guilt is 
incurred of depriving the family of subsistence. In short, as there exists a pro- 
hibition against the gift or sale of such immoveable property, if it be never- 
theless given or sold, the precept is infringed. 

Ranitiinoo, the other pundit of ih^udder Dewanny Adawlut, (who sue* 
ceeded the late Chutoorbhooj), being called upon for his opinion on the point 
in question, delivered the following : 

The gift of the whole ancestral estate (not consisting of immoveable pro- 
perty, a corrody or slaves] such as pearls, gems, &:c. and of the whole of his own 
acquired property, by a father to one son exclusively, while there are other sons 
living, is a valid art. If the father make a gift of a small part of the unccstrel 
immoveable property not incoinpalible with the support of the family, the act 
is valid ; but if he make a gift of the whole ancestrel immoveable property, or 
of u corrody or slaves, the act is not valid. This opinion is in conformity with 
the Dayabhafia and other authorities current in Bengal. 

Antlioiitie.s in support of the above opinion, Ist, An extract from the Daya 
crania, Sangraha : “ But the father possesses a power in regard to ancestrel 
property other than laud (and the descriptions above iw^nlioned) such as 
pearls, gems, &c siiuilar to that which he lias in*the disposal of his own acquired 
wealtii. Yajnyawalcya declares, The fattier is master of the gems, pearls and 
corals, and of all other moveable property : but neither the father nor the 
grandfatlier is so of the whole iminoveable estate.*' Here by the specification 
in the first instance of gems, pearls and corals, and afterwards h5t the use of the 
word all ; gold and other effects, exclusive of the three descriptions of property, 
consisting of laud, &r. are intended. The word whole, again, which occurs in 
the second portion of the above text, is made use of for the purpose of shewing, 
that a prohibition docs not exist against a gift of immoveable property, not 
iricompatible with the due support of the family. Thus it ia stated in the 
Duyabhaga.” 2d, Text of Bhuvudevu Turkahneara : “ The father has power 
to make a gift or other transfer of his own acquisitions and of the ancestiel 
property consisting of gems, pearls, &c. This conclusion may he deduced from 
Jimuta Fahana’s exposition.’* 3(i, An extract from the Daya crama Sangraha: 

** A father has not the power to make an unequal distribution of ancestrel pro- 
perty, consisting either of land, or a corrody or slaves, even though any of the 
causes before mentioned, namely, the superior qualifications of one particular 
son, &c. should exist ; and the text of Vajnyaivalcya, wliicli declares, “ The 
ownership of father and son is the same in land which was acquired by tho 
grandfather, or in a corrody, or in chattels," is intended to restrain the 
exercise of the father's will. 4th, The text of Bhnvudev^t Turkaiancara : 

The following text of Vyasay cited in the Day'ibhaga, “ A single parcener may 
not without consent of rest make a sale or gilt of the whole immoveable 
estate, nor of what is common to the family," relates to the prohibition of a 
transfer of ancestrel inimoveabie property, or of immoveable property acquired 
at the expence of the ancestrel estate. 

In consequence of the above ditference of opinion between the present Hindoo 
law officers of the Siidder Dewanny Adawlut, the following question was 
proposed to the pundits of the Supreme Court, Tarapershad and Mrityoon^yea, 
to Niirahurrec, pundit of the Calcutta Provincial Court, and Ramiqya, a pundit 
attached to the College of Fort William. 

A person, whose elder son is alive, makes a gift to his younger, of all his 
property moveable and immoveable, ancestrel and acquired. Is such a gift 
valid according to the law authorities current in Bengal or not; and if it bo 
invalid, is it to be set aside ? 

The following answer, under the signatures of the four pundits above meil* 
tioued, was received to this reference, on the 21st of September, 1818. 

VOL. II. B B 
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1S16. If « father, whose elder son is nlire, make a jfift to his youn|Brer, of all hi« 
acquired property, moveable and immoveable, and of all the ancesirel moveable 
Bhowanny- gift is valid, but the donor acts sinfnlly. If during the life-tune 

churn elder son, he make a gift to his younger, of all the nncestrel immoveable 

Bunhoojea, such gift is not valid. Hence, if it have been made, it must be set 

V Ram- aside. Tiie learned have agreed that it must he set aside, because such a gift is 

kaunt ^ /orfiori invalid ; inasmuch as be (a father) cannot even make an unequal 

Bunhoijea distribution among bis sons of ancestrel immoveable properly, as he is not 

master of all; as he is required by law, even against his own will, to make a 
distribution among his sons of ancestrel property not acquired by himself [i. e, 
not recovered); as he is incompetent to distribute such property among his 
sons until the mother's courses have ceased, lest a son subsequently born should 
be deprived of his share ; and as, while he has children living, he has no 
authority over the ancestrel property. 

Authoriiies in support of the above opinions : 

Ist, Vishuoo, cited in i\w Unyahhaga : — “ His will regulates the division of 
his own acquired wealth." 

2nd, Ya)nyawa\cya^ cited in the Dayahhngn : — “ The father is master of the 
gems, pcails, corals and of ail other moveable property." 

3d, Dayahhagn : — *‘Tlie father has ownership in gems, pearls and other 
moveables, though inherited from the grandf.ither, and uot reiovered by him, 
just as in his own acquisitions." 

4th, Dayahhttgn : — “ But not so, if it were immoveable property inherited 
from the grandfather ; because they have an equal right to it. The father has 
not in such case an unlimited discretion." Unlimited discretion interpreted by 
Sricriahna Turkatancara to signify a competency of disposal at pleasure. 

5tli, IJayabhaga : — ‘‘ Since the cirniiiistance of the father being lord of all the 
wealth is stated as a reason, and that caiinot be in regard to the graudlatlier'^ 
estate, an unequal distribution made by the father, is lawful only m the instance 
of his own acquit ed wealth." Commentary of Sricriahna on the above texts: 
“ Although the father be in Irftlh lord of all the wcalrb inherited from an- 
cestors, still the right here meant is not merely ownership, but competency fur 
disposing of the wealth at pleasure ; and the father has not such full dominion 
over property ancestrel." 

bill, Dayahkaga : — If the father recover paternal wealth seized by strangers, 
and not recoi^red by other sharers, nor by bis own fatlier, lie shall not, unless 
willing, share it with his sons; for in fact it was acquired by liiin " In this 
passage, Munoo and yiahnoo declaring that'* he shall not, unless willing, share 
it, because it was acquired by himself," seem thereby to intimate a partition 
amongst suns even against the father's will, m the case of hereditary wealth not 
acquired (that is, recovered) by him. 

7th, Dayabhaga ; — The condition “ when the mother is past child bearing," 
regards wealth inherited from the paternal graiidfatlier. Since other children 
cannot be borne by her, when her courses have ceased, partition among sons 
may then take place : still, however, by the choice of the fatlier. But if the 
hereditary estate were divided, while she continued to be capable of hearing 
children, those born subsequently would be deprived of subsistence. Neither 
would that be right ; for a text expiesses, “ They wlio are born, and they who 
are yet UDbegotten, and they who are actually in the womb, ail lequire the 
means of support; and the dissipation ot their hereditary maintenance is 
censured." Sricriahna lias interpreted “ the di-ssipatiun of hereditary mainte- 
nance," to signify the being deprived of a share iti the ancestrel wealth. 

Dwita nirnuya : — “ If there he offspring, the parent have no authority over 
the ancestrel wealth, and from the declaration of ihcir naviiig no authority, any 
unauthorized act committed by them is invalid." 

Text of Vijnyuneahwar a cited in the Medhaiithi : — “Let the Judge declare 
void a sale without ownership, and a gift or pledge iinaiitliorized by the owner." 
The term “ without ownership," inteuds incompetency of disposal at pleasure. 

Text of Nareda : — “ That act which is done by an infant, or by any person 
not possessing authority, must be considered as nut done. The learned in the 
law have so declared." 
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VAKEEL OF GOVERNMENT, RAMLOCHUN GHOSE and 
Others, Appellants, 
versus 

BANESUR NAGH and Others, Respondents. 


1816. 


Dec. 30 ih* 


THIS WHS a suit instituted by the respondents in the Zillah O” 
Court of Jessore, on the 19th of June 1806, against Radhamohun 
Ghose, Hamlochun Ghose and others, to recover 500 beciias of appeal |,y 
land, situated in kismut Quddumdeh, pergunna Hoogly; of which the Sudder 
the annual produce was estimated at 501 rupees. Dewanny 

It was set forth in the plaint, that the kismut abovementioned ^gJinst^a 
was the hereditary property of plaintiffs, and was registered in thej„(ig„,i.nt 
Collector’s office in the name of their late father Camdeb Nagh ; passed by 
that the defendants in 1208 B. S., dispossessed them of 
beegas of land lying with the limits of their estate, and had wrong- 
full V retained possession thereof ever since ; and that the presen Hands in 
action was brought for the recovery of the same. The defendant favour of 
Radhamohun Ghose denied that the land in dispute was attached^ against 
to or included in the estate of the plaintiffs, and alleged that itbejugset"^ 
formed a portion of Digrajpore his zemindary, which was likewise up by C, as 
situated in pergunna Hoogly; and that in 1208 B. S., he had a third par- 
granted it on ^jungleboory tenure to Ramlochun Ghose, who with 
the other defendants had brought it into a state of cultivation. absence of 
The other defendants pleaded the general issue, alleging at .the all originat 
same time, that they had cultivated the land claimed under a pottak right on 
granted to them by Radhamohun Ghose, and expressing their Court ’ 

that should judgment be given for the plaintiffs they might 
permitted to hold possession on the terms specified in the said judge it 
pot tali. necessary 

After an examination of the documents and witnesses brought 
forward by both parties, it appealing to the Zillah Judge to be further 
established that the land claimed was situated within the limits of claim, 
Quddumdeh, the estate of the plaintiffs, he was of opinion that the hut con- 
pottah granted by Radhamohun Ghose could not avail in favour 
the other defendants, and accordingly passed a decree directing bedding 
that the plaintiffs should regain possession of the lands; and de- between the 
daring that it should be entirely optional with them to uphold or former par- 
set aside i\\e pottah granted by Radhamohun Ghose to the other 
defendants. The costs were made exclusively payable by Ra-tjonof 
dhamobun Ghose. Ramlochun Ghose, and the other defendants proceeding 
(Radhamohun Ghose excepted), preferred an appeal from the above by regular 
decision to the Provincial Court of Calcutta, which Court, however, 
concurred therein and ilismissed the appeal with costs- 
The appellants being dissatisfied with this award, presented a 
petition to the Court of Sudder Dewanny Adawlut for the ad- 
mission of a special appeal, which was complied with. 

At this stage of the proceedings a claim was preferred by Go- 
vernment to the land in dispute, on the ground of its being situated 
in the Sunderbunds, and the property of neither party ; the Coiiit 
however (present R. Ker and G. Oswald) did not consider it ne- 
cessary to enquire into the validity of tbisclaim, and after an attentive 
consideration of all the proceedings held in the case, concurred in 
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18J6. the decisions passed by the Courts below, and dismissed the appeal 
with costs. 

Govern option was at the same time left to Government to institute a 

iiieiit * reirular suit against the respondents, or other occupants, for the 
RHiiilochun recoveiy oftlie lands in question ; and Ramlochun Ghose and the 
Chose nn<l other appellants were declared at liberty to bring an action against 
Banesur'^ whomsoever they might conceive it would lie for the recovery of 
Tsjajfh and sufu expended by them in clearing away the jungle and bring- 
others. ing the lands into a productive state. 


1816 . RAM BUKHSH (Pauper, Son of Puhluan Sing, deceased), 

Appellant, 

23cc. 30lhj vcvstts 

THE RANEE OF RAJA JESWUNT SING, Respondent. 


On a hilf- 
hanama 
for proper- 
ty, real and 
personal, 
being 

granted by 
one party 
to another, 
an ikfarna- 
tna was 
cxenited 
by the do- 
nee ; held 
that the in- 
fringement 
by the do- 
nee of the 
terms of 
that en- 
gagement, 
and his de- 
mise with- 
out posses- 
sion having 
been ob- 
tained, in- 
validate 
any claim 
by his heir 
under the 
deed in 
^Question. 


THIS was an action brought by Puhluan Sing, father of ap- 
pellant, in formd pauperis^ in the Zillah Court of Shahabad, on the 
lOth of May 1804, to recover from respondent pergunriahs Arole, 
&c. ; the yearly produce of which was estimated at 75,000 rupees, 
besides jewels valued at 51,000 rupees. 

It was stated in the plaint, that R.>ja Jeswunt Sing dyingchildless, 
his widow, the respondent, granted a hihhanama or deed of gift in 
his (plaintifPs) favour, thereby rnnkiiig over to him the whole of her 
deceased husband's estate, real and personal ; that she on the 
same date procured from him an ikrarnnma, whereby he bound 
himself to remain subordinate to her during her lifetime, and to 
acknowledge her right to the estate; that she gave him entire pos- 
session of the estate, and caused his name to be registeied as 
pro|)rietor of the same in the Collector's office; that in 1209, F. S. 
by the evil advice of interested persons, she procured the registry 
of the lands in her own name , and that the present suit was brought 
for the recovery of the estate and jewels under the deed of gift ia 
his favour. 

7'be defendant, in answer, stated that the plaintiff had frau- 
dulently and without her concurrence pioi ured her vakeeVs 
signature to the deed of gift on which he brought this action ; that 
being apprized that the plaintiff had, in collusion with lier agents, 
procured the iciiistry of his name in the Collector's olfice, she 
brought the fraudulent tiansartion in question to the notice of the 
Collector, who immediately entered her name in the books as 
pioprietor of the estate in the room of that oftlie plaintiff; and 
that the hibbnnnma could in no wise avail in favour of the plain- 
tiff, as the ikraTnfima which he admitted to have executed to her 
annulled the deed of cift. 


This enjraireiTieni was dated the 5th Snffur 1206, Hijree^ and was 
in substance as follows: ** The donor will retain full possession 
of the estate during her lifetime; while I sliall remain in every 
iKispect subordinate to her, and on her demise succeed to the estate." 
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The Zillah Judge being of opinion that the ikrarnama orranted ^8^®' 
bv the plaiiinfF rendered his claims under the deed of gift inad- 
missible, dismissed the suit with costs. Buikhsh 

The plaintiff demised at this stage of the proceedings, and his,,, the Ra* 
son (the appellant) preferred an appeal to the Provincial Court ofneeof Raja 
Patna, wiiich Couit affirmed the decision passed by the Zillah 
Jad<re and dismissed the appeal with costs. 

On a further appeal by the appellant to the Siidder Dewanny 
Adawlut, this Court (present R. Ker and W. E. Rees) were of 
opinion as the ikrarnama bore the same date as the deed of gift ; 
as the donee had aoled in violation of the terms of the engagement 
entered into by him ; and as he had demised before the donor, 

Aviihout having obtained possession under the deed of gift, that 
llie appellant, his son and heir, could not maintain any claim to the 
estate under the kihbanama^ and accordingly dismissed the ap- 
peal with costs, affirming the decisions of the Courts below. 


SHEONURAIN CHOWDR Y and Others, Appellants, 
versus 

KOWLAKAUNT GOSAIN and Others, Respondents. 

THIS action was brought by Kowlakaunt Gosain, and by 
father of the other Respondents, (who demised when the cause depen- 
was pending before the Court of SucUler Dewanny Adawlut) on the dant/a/woA- 
24th of August 1807, in the Zilluh Court of Rungpoor, against to ob- 
Sheonnrain and others, for the purpose of compelling them, ^J*^^**** zemi^- 
clause I, section 63, regulation 8, 1793, to grant an acquit- receipts 
tauce for the sum of 657 rupees, 8 anas, and 2 cowries, on for rent 
account of three years rent of kismut Gopeenathpoor and mouzaP" *^ by 
M«)cuddiimpoor, their talook, situated in pergunnah ^ingsheher, 
the zemindary of the defendants, for wliich sum a receipt had been willing 
refused at the periods of payment, and further, to grant them to mant re- 
receipts in future for the rent annually payable by them. 

It was set forth in the plaint, that the plaintiffs were Proprietors 
of a depeinlant talook, assessed at a fixed annual jumma of 219 but not as 
rupees, 2 anas, 13 gundas and 2 cowries, payable into the cutchery talookdars. 
of the defendants, in conformity with the provisions of a decree 
passed in favour of their father in the Zdlali Court of Rungpoor, 
and affirmed on appeal by the Provincial Court of Moorshedabad ; pJain tiffs 
that the zemindars (ihe defendants) had refused to grant them '^erera/ooA- 
receipts for the amount of the jumma paid bv them during the 
years 1211, 1212 and 1213, B.S, and that they had therefore Jhrzemin- 
instituteti the present action. dar should 

The defendants, -in answer, admitted that it had been determined, 6icm 
»s alleged bv the plaintiffs, that the lands held by them were 
subject to anv increase of assessment, but alleged that the fat her eanspofilu? 
of the plainiiffs, in collusion with the ministerial officers of the ii-fusrtl tf» 
Zillah and Provincial Courts, had obtained in his favour the decrees **f’ 
pleaded by the plaintiffs; that the tenure of the plaiutifTs 


1817. 
Jan. 2^tli. 
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regulation 
8 , 1793 , 
were not 


1817 . merely an ijara, and not a dependant talook ; that they were 

*■7 willing to grant receipts to the plaintiffs as ijaradarSy but could 

concernroff recognize their title to hold as taJookdars, or grant them 
tbe tenure, receipts as such. 

the provi- It appearing to the Zillah Judge, that the present dispute ori- 

sions of ginated in a refusal on the part of the defendants to grant receipts 

plaintiffs as talookdars, and in a refusal on the part of the 
latter to accept receipts from the defendants, wherein they were 
styled ijaradars, he considered that clause 1, section 63, regu- 
considered lation 8, 1793 (a), was irrelevant to the case ; he passed ajudgment 
to the case, ^‘smissing the claim of the plaintiffs to damages under that sec- 
’ lion, and providing that the costs of suit should he borne by the 
parties respectively. But it being satisfactorily established, that 
the plaintiffs were the holders of a talookdary tenure, it was ad- 
judged, that the defendants should in future grant receipts for each 
kist^ or instalment of rent, paid to them by the plaintiffs, drawn 
out according to the following form ; “ We, the zemindars of 
pergunnah Singshehur, have received such a sum fioni the talook- 
dars of mouza Mocuddumpoor and kismut Gopeenathpoor, &c.*' 
and at the conclusion of every year, grant them an acc^uittance 
in full of the amount, paid by them, on account of their fixed 
annual rent, drawn out according to a similar form. 

1’he decision of the Zillah Judire was confirmed by the Provincial 
Court of Appeal of Moorshedabad, and by the Court of Sudder 
Dewanny Adawlut (present R. Ker and G. Oswald), on successive 
appeals being preferred therefrom by Sheonarain and the rest of 
the appellants to those Courts. The costs on the appeal in both 
Courts were made chargeable to the appellants. 


(a) The clause referred to directs the landholders and their agents to give 
receipts for all sums received by them, and adds, any person to whom a 
receipt may be refused, on his establishing the same in the Dewanny Adanlut 
(jf the Zill.ih, shall he entitled to damages, from the parly who received his rent 
or reienue, and refused the receipts, equal to double the amount paid by him.*' 
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KOONWUR INDURJEET CHOWDRY, Appellant, I8i7. 

versus 

RADHEH KISHEN, Respondent. 7ih. 

THIS action was brought in the Zillah Court of 
on the I6ih of May 1804, by Oodehchund Chowdry, father of the 
appellant, to recover possession of mouza Surdeh Mye, per-r dependant 
gunnah Chupramow, fiom Radheh Kishen and Polinder Sing, the^f « landed 

defendants. whohad'’ 

The plaintiff stated, that the village in question was sold tOj^i^en a 
Mahanund Chowdry, his elder brother, by Polinder Sintr, Oornunfarm of 
Sing and Aneek Sing, the zemindars and maliks thereof, in thel"sJand, 
year 1 198, F. S , for the sum of 761 rupees; and that it remained l^^nr^rr;- 
in nis possession till his death, after which the plaintiff retained tor, not 
possession as mahk; that at the settlement of 1210, F. S., he got held to he 
Jeetram, a dependent of his, to engage for the village as farmer, ‘‘^"cliisive 
but that he himself still managed the collections, the said d^etram 
simply paying the instalments, as they became due, to the Col- the suit was 
lector; that in 1211, F. S., Radheh Kishen, an inhabitant of the notdefend- 
villa^ie, conspiring with Polinder Sing, brought a suit in the 
Court for possession thereof as rewi tWar, and obtained a decree 
against Jeetram, the farmer, and in virtue of that decree gotwithhis 
possession from the Collector; that during the time this tran sac- knowledge, 
tion took place, he was distracted with grief at the death of his 
father and a brother, and that he was not aware of the institution 
of the suit, so that he could not interfere; he therefore brought 
this action to recover possession of the village as purchased by 
his brother, and pleaded that the decree against Jeetram could not 
affect his claim. 

The defendants denied the plaintiff’s right to the village, which, 
they stated, had been the hereditary estate of Radheh Kishen and 
his family for hundreds of years; and that they retained possession 
thereof till the settlement in 1210, F. S., when the plaintiff, having 
tried, though unsuccessfully, to get the village in his own name, 
made Jeetram Kanoongoe, a dependant and gomastah of his, 
engage as farmer; that Radheh Kishen, on being dispossessed, 
sued Jeetram, and obtained a decree in virtue of which he was 
put in possession by the Collector ; that Polinder Sing was not 
zemindar, but only a karindeh of Radheh Kishen, and could not 
therefore dispose of the estate ; but that the brother of the plain- 
tiff, who was then iehbildar, forced him to execute a deed of sale 
for the village, although he (Polinder Sing) declared that he had no 
right therein. Radheh Kishen stated further, that Khuluk Sing 
and Rogobheer Sing having sued him for the zemindary, their suit 
was dismissed ; and pleaded that this present suit was not cog- 
nizable under the regulations, the right to the zemindary having 
been twice decreed in bis favour. 

'Mie defendants filed no proofs. The Zillah Judge, on perusal 
of the evidence of the witnesses, considered it to be fully esta- 
blished, that the village was the zemindary and milk of Polinder 
Sing and the others; and that these persons sold it to Mahanund 
Chowdry, the brother of the plaintifi. He did not consider the 
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Koonwur 
liidiirjeet 
Cliowdry, 
V. Radheli 
Kisben. 


decree, obtained by the defendant Radheh Kishen against the 
farmer Jeetram, of any avail against the piaintiflT, as the latter was 
not a party to the suit. He therefore passed a decree directing, 
that the plaintiff should be put in possession of the village; and 
that the costs of suit should be charged to the defendants. 

Radheh Kishen, one of the defendants, being dissatisfied with 
this decision, appealed to the Provincial Court for the division of 
Bareilly. His appeal being admitted, he filed copies of the two 
decrees above alluded to. 


The Provincial Court observed, that the zemindary, which was 
the cause of action in the present suit, had formerly been decreed 
to the appellant, (Radheh Kishen,) and that he had been put in 
possession of the village by the Collector, under the orders of the 
Zillah Court in execution of the above decree; they were therefore 
of opinion, that the claim of the respondent to the zemindary in 
question was barred by section 10, regulation 2, 1803, (by which 
“ the Zillah Courts are prohibited from entertaining any cause, 
which, from the production of a former decree, shall appear to 
have been lieard and determined by any former Jud^e ;”) and 
re'ersing the deciee of the Zillah Judge, directed tluit possession 
of the village should be restored to the appellant, who had been 
dispossessed in execution of the Zillah decree, and that the 
respondent should defray the costs of suit. 

Oodehchund, being dissatisfied with the decision of the Pro- 
vincial Court, presented a petition to the Court of Sudder Dewanny 
Adawlut, praying the* admission of a special appeal. The Court 
did not consider tlie section above quoted applicable to this case, 
as the petitioner was not a party to the suit, by which the Provin- 
cial Couit considered his right of action to be barred; they 
therefore recommended the petitioner to apply to the Provincial 
Court for a review of judgment. He did, in consequence, petition 
that Court for a review, but the Court were of opinion, that as 
Jeetram was a dependant of Oodehchund, and that though the 
former was ostensibly in possession of the village, the latter, who 
collected the rents, was the bond fide possessor thereof, the decision 
of the Zillah Court in the original case was binding on him. They 
therefore rejected his peiition, and he again applied to the Court 
of Sudder Dewanny Adawlut for the admission of a special appeal. 
The Court, for the reasons before stated, admitted the appeal. 
Oodehchund Chowdry having demised, his son Koonwur Indurjeet 
carried on the appeal. Radheh Kishen having omitted to appear 
to defend the appeal, it was decided ex parte. 

The Court were of opinion (present VV. E. Rees and G. Oswald), 
that the decree obtained by Radheh Kisben against Jeetram could 
not be considered as baning the plaintiff’s richt of action in the 
present case, as Oodehchund was not a party in the suit : and that 
it did not appear that Jeetram, though a dependant of Oodehchund, 
had any authority from him to defend the suit on his part, or even 
gave him information ihat such suit had been instituted. It fur- 
ther appeared to the Court, that the plaintiff ha(} clearly established 
his right to the village, by his brother’s purchase of the zemindary 
from the former rnaliks. They therefore reversed the decree of 


the Provincial Courts and confirmed that passed by the Zillah 
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Jiidge, wiih directions that the appellant in this Coiiit should be 
pjut in possession of the village, and that the respondent should 
account to him for the mesne profits of the period during which 
he had possession ; also that the respondent should pay the costs 
of suit jn all the Courts.^ 


BAJAH GOPEENAUTH and BANEEKAUNT RAI, Appellants, isi;.* 

versus ■ - — 

MUSSUMMAUT JYAPUTTEE, (Widow of Chundee Churn, peb. 6tb. 
deceased), Respondent. 

THIS action was brought by die late Chundee Churn, in formd In a suit 
pauperis^ in the Zillah Court of Jessore, on the 1 2th of September posses- 
1806, against Doorga Churn Mookurjea, Ramjye Bannorjea , 

others, for possession of mouza Helanchee, situated in pergunna„^,,^j^^;.g;.^^^ 
Saeedpore, assessed with an annual fixed jumma of 357 rupees, or fixed 
and estimated to produce an annual profit of 613 rupees. jumma, tUe 

It was set forth in the plaint, that the mouza in question gpt asijTby 

been held by the plaintiff from the year 1195, B. S. until 1203, B. Sudder 
S., at a fixed annuaiyMmma of 357 rupees, under a pottah granted Dcwarmy 
in his favour in the year 1165, B. S., bv Sreekaunt Rai, the late 
zemindar ; that the property of the said Sreekaunt Rai was brought 
to sale by the Sheriff of Calcutta in the year 1204, B. S., and was jt 
purchased by Doorga Chum Mookurjea, in the name of Ramjye never been 
Bannorjea; that the said purchaser continued to receive 
the amount of jumma demandable from him under the provisions lands, 
of the abovemcntioned pottah, without making anv objection there- specified * 
to, till the year 1206, B. S., and in the year 1209, B. S., instituted therein 
a summary suit against him, for the recovery of a balance which 
had accrued up to that year, on which occasion the suit was 
referred for decision to the Collector, when the payment of thequgntly to 
balance was adjusted, with reference to the amount of ^’umwa the date of 
stipulated in the pottah in question; that be was 
possessed of the mouza in dispute, on the 20th Bhadoon 1209, been*^* 
B. S., by Kowlakaunt and the other defendants; that he instituted leased out 
a summary suit under regulation 49, 1793, for possession, which by the 
was dismissed on the grounds of informality; and that he 
therefore brought the present action. kutkuneh 

The defendant, Ramjye Bannorjea, in his answer, denied, inandij'/tra 
general terms, that the mouza in dispute had been granted to the to different 
plaintiff, at a fixed annual jumma, and pleaded that the 
mouza had been leased out in farm, betwixt the year 1 195, B. 
and the year 1203, B. S., to several persons, and amongst them rent, 
to the father of the plaintiff, at a variable rate of jumma : that at 
the time he purchased the pergunna, he was wholly unacquainted 
with the resources of the mouza in dispute, and received from the 
plaintiff the sum alleged by the latter to have been paid by him 
on account of rent; that on making a general measurement of tha 

VOL. ir, G G 
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1817. land comprised in the pergunna, he had ascertained that there 
were 1,315 beegas of land comprehended in the mouza claimed by 
plaintiff, assessable at the pergunna rates with the sum of 
and^Banee- 1»413 rupees annually; and that as the plaintiff, on the prescribed 
liannt Rai, proclamation being made, had refused to enter into fresh engage- 
c.Miissnm- meiits with him for the said mouza, when so assessed, he attached 
nuttee same, under the provisions of regulation 7, 1799. 

1'he pottah, on which the plaintiff rested his claim, was dated 
the 16th Cheyt 1195, B.S., and was in substance as follows: 
“ I, Sreekaunt Kai, zemindar of pergiinna Saeedpore, hereby 
giant mouza Helanchee to Chundee Churn and his heirs for ever, 
at jumma of 6 anas per beegah. On a measurement of tlie lands 
taking place, at any time, he will pay at the above specified rate 
for such quantity of lands as may then appear to be comprised 
in tlie mouza; but his lands shall ever be exempt from a higher 
rate of assessment than 6 anas per beegah. Until a measurement 
of the lands shall take place, he will continue to pay ihe sum of 
357 rupees.” 

The Judge of the Zillah Couit observed, that the plea adduced 
by the defendant, that the mou/a in question was merely an ijara 
or farm, was wholly inadmissible, because, if the plaintiff's tenure 
had been a farm, the defendant would not have instituted a sum- 
maiy suit for the recovery of a balance jumma, and would not 
have made the proclamation, requiring the attendance of the plain- 
tifl', for the purpose of his entering into fresh engagements for the 
mouza ; and that it did not appear that the lands had been ac- 
tually measured. On these grounds, therefore, and for other 
reasons detailed in his decree, he passed a judgment in favour of 
the plaintiff ; which provided that he should be put into possession 
of the mouza in dispute, assessable with an annual fixed jz/mma of 
357 rupees, until an actual measurement of the same should take 
place, at which time the mouza should be assessed at the rate of 
6 anas for each beegali, tlien ascertained to be comprized in it. 
The costs were made chargeable to the defendants. 

An appeal was preferred from this decision to the Provincial 
Court of Calcutta, by Gopeenauth and Baneekaunt, who, in the 
mean time, by an order of the Supreme Court, had become the 
proprietors of pergiinna Saeedpoor. That Court, concurring in 
the decision passed by the Zillah Judge, affiinied it, with costs 
chargeable to the appellants. 

Gopeenauth and Baneekaunt preferred a further appeal to the 
Court ofSudder Dewanny Adawlut, estimating their claim at 9,201 
rupees, or ten times the difference betwixt the sum they were 
entitled to receive under the deciee of the Provincial Couit, and 
the sum assessable on the mouza according to the peigunna rates. 
Chundee Chum demised at this stage of the proceedings, and 
Mussummaut Jyaputtee, his widow, appeared to defend the appeal. 
The Court, on consideration of all the documents and evidence 
which came before them, were of opinion, either that the husband 
of the respondent had, by fraudulent means, procuied the sig- 
nature of ISreekaunt Rai to the pottak, on which he rested his 
claim ; or, that Sreekaunt Rai had himself fraudulently granted 
(he said pottah benamee^ in favour of Chundee Churn, with the 
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view of appropriating the profits of the mouza in dispute to himself ; 1B17. 

that, however the case might be, it was satisfactorily established, 
that the pottah was never acted on, and that the lands specified Go- 
tlierein, both previous and “subsequent to the date of the execution Jnd°Banee- 
thereof, were leased out by Sreekaiint Rai, both in ijara andkaunt Rai, 
to different persons, and at a variable rent; on these *»• Mussnm- 
grounds, and under all the circumstances of the case, the pottah in 
question was deemed wholly invalid- A final judgment was ac- 
cordingly passed by the Court of Sadder Dewanny Adawlut (pre- 
sent J. Foinbelle and W. E. Rees) reversing the decisions passed 
by the Courts below; and as it was stated by the vakeelsj that the 
Zillah decree had been carried into execution, it was ordered, that 
the respondent should render to the appellant an account of the 
mesne profits, (or the difference between the sum actually paid to 
the appellants, and the sum which would have been demandable 
by them according to the pergunna rates on measurement of the 
lands,) from the date on which possession was given under the 
decree of the Zillah Court, up to the date of the final decree; also 
that the appellants should be entitled to assess the lands in future 
at the pergunna rates. The costs in all the Courts were made 
payable by the respondent. 


JOANNA FERNANDEZ, Appellant, 1817. 

versus 

DOMINGO DE SILVA, and ANTHONY LIBRA, Respondents. Feb. i2th. 

CAPTAIN Herbert Sutherland, a native of Scotland, and com- ^7 
mander of a British trading vessel on the coast of Chittagong, I®® 

obtained, in the year 1763, from Mr. Verelst, chief of the Provincial heritanre, 
("ouncil at Chittagong, a written grant of land for a small island one moieiy 
and village, called Cootubdea, which he was to bring into 
vation, and hold in perpetuity, free of assessment, for the s^^pport the bins band 
of himself and family. He accordingly possessed it until his devolves at 
death. He was supposed to have been a Protestant, hut was his death 
married to a native Roman Catholic of Portuguese extraction, 
named Mesellina Fernandez, by whom he had issue Charles Sii- 
therland, who appeared to have been brought up in the Catholic moiety on 
faith. Charles Sutheiland succeeded his father in the Cootubdea his next of 
estate, and held it until his death, which occurred March 
In August 1782, after his succession to the estate, he was married [h is Ihw, a 
by a Portuguese priest at Chittagong to a woman, named in the distribution 
marriage certificate, Susanna De Kozario, who professed the Ro- wns direct- 
man Catholic religion, but was born of heathen parents, of of 

class of people called Birmans, being a heterodox sect of Hindoos, i^ndid 
Charles Sutherland left at his death, besides Martha Mercado, his estate of a 
maternal grandmother's half sister, his said wife Susanna. andJ<?ceased 
Joanna Fernandez, his maternal cousin-german, viz. the daughter 
of Cymon Fernandez, his mother’s full brother. ^,f^. dying, 
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1817. A will was set up by Martha Mercado, as havin§: been executed 

• by Charles Sutherland ; but in consideration of the state of his 

and several niind at the time of its execution, it was, at the suit of his widow, 
declared invalid by the Court of Sudder Dewanny Adawlut, who 
being prc- determined, on the 17th of March 1791, that his estate should be 
fcrred, it divided amoD§^ his surviving heirs, in such proportions as should 
was subse-|jg found to be consonant to the customs and usages of the native 
dilcovercd I^o*tuguese in this country. The widow Susanna was then living, 
that ilie * but died in the month of October 1791, leaving, (as far as known,) 
deceased no legitimate heirs of the Roman Catholic faith; but three Bir- 
husband . named Roop Sing, Keoos, and Teetoo, who stated them- 

tish sub-*^^ her ^^kindred, (viz. the former, her maternal first 

ject. 'As cousin, and the two latter, paternal first cousins), claimed the 
he left no right of succession to her estate, as next of kin. On the 5th of 
* Court of Sudder Dewanny Adawlut, after con - 

suiting several persons conversant with the Portuguese law of 
or of a wife succession, as applicable to the case, and being advised by them, 
not being that when no special agreement subsists between the husband and 
retir ro latter, at the death of the former, succeeds to a moiety 

perty^*^^a'c- estate, the other half devolving on the husband^s nearest 

cording to relations, passed a provisional judgment accordingly; but the 
English widow Susanna being then dead, it became necessary to ascertain 
before it could be finally decided to whom one 
th^ estate ^loiety of the Cootubdea estate should be granted. The other 
should re- moiety, belonging to the nearest consanguineous relations of 
vert to Go- Charles Sutherland, was adjudged, in the month of January 1798, 
b^*^w*hom ’it a decree of the Chittagong Court, to Joanna Fernandez (the 
wavs^ oHgi- appellant), as being his maternal cousin -german, and she was put 
nally in possession accordingly. 

granted to Shortly afterwards, in the same month, the respondents set up 
oAhlTde^*^ a claim to the moiety of the estate adjudged to the widow Susanna, 
ceased. *** virtue of a deed of hibeh-bil-iwuZy or gift for consideration, 
alleged to have been executed by that person in their favour; and 
this document being deemed genuine, they were declared to be 
the legal proprietors. 

On the 19th of February 1798, the appellant, Joanna Fer- 
nandez, brought this action against the respondents in the Zillah 
Court of Chittagong, setting forth in her plaint, that the deed 
exhibited by them, in virtue of which they gained possession, was 
a forgery; and that she (the plaintiff), being the nearest surviving 
relation of Chailes Sutherland, was entitled to succeed to that 
moiety also of his estate which had been adjudged to his widow. 
The decennial produce of the moiety claimed was estimated at 
rupees 8,000. 

The Zillah Judge, considering that the evidence adduced was 
sufficient to prove the forgery, and that the right of succession 
vested in the plaintiff, decreed to her possession of the whole 
estate with costs against the defendants. 

Domingo De .^ilva and Anthony Libra being dissatisfied with 
the above decision, appealed from it to the Provincial Court of 
Dacca, and the Judges of that Court being of opinion that the 
evidence to the forgerv was vague and unsatisfactoi;^, and tliat 
Joanna Fernandez could have no claim to succession, the decree 
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ofthe Zillah Judge was reversed, and the costs of suit were made 1B17. 
payable by the parties respectively. 

A further appeal was preferred by Joanna Fernandez to the Sud- 
der Dewanny Adawlut, and an application was received, about the ,, Domini^u 
same time, from the Board of Hevenne, intimating that no one of be Silva 
the claimants had any right to the estate, and praying that an a*'** Antho- 
order might be passed for its being delivered up to the Collector. ^^l*^** 

It appearing clear, from all the evidence adduced, that Herbert 
Sutherland, the original grantee, was a British subject, reference 
on the subject was made to the Advocate General, accompanied 
by a list of the claimants, and a statement of the facts of the case ; 
and that officer was requested to state for the information of the 
Court, to whom, on the death ofthe husband, the landed estate of 
Cootubdea, referred to in the statement, would have legally 
devolved, according to the law and established usage applicable 
to the case. The following is an extract of the opinion received in 
reply : It appears from the case, that Herbert' Sutherland was a 
British subject, and the first who got the land. His son Charles 
was also a British subject ; and his real estate could only, (although . 
his wife was a Catholic), descend to his heirs, according to the 
English law. Of these it does not appear that he had any; for as 
the estate descended to him from his father, although the wife was 
by that law entitled to dower, no relation of his mother, or of his 
wife, could succeed as heir to the real estate descended from his 
father; so that, in fact, on the death of Charles, there was no heir 
to him existing, and the real estate then escheated, subject only to 
Susanna's dower." 

On consideration of the above opinion, and the fact before 
unknown, that Herbert Sutherland was an European British 
subject, (which rendered his legitimate son, Charles Sutherland, 
also a British subject), the Senior Judge was of opinion, that the 
lands, granted by Mr. Verelst to Herbert Sutherland in 1763, 
became an escheat, on the death of his son Charles in 1790; and 
consequently, that the claim of succession to a moiety preferred, 
in virtue of a deed of gift from the widow, as well as that by her 
relations, Keeoos, Teettoo, and Roop Sing (who still persevered 
in their claims), should be disallowed ; that the moiety, adjudged 
to the widow of Charles Sutherland, should be declared to have 
escheated, for although the judgment of 1794 would be thereby 
virtually set aside, yet the Government were not parties in that 
cause, which was decided between the widow and another indivi- 
dual. But with respect to a moiety of the estate made over to the 
appellant by a decree of the Chittagong Court, passed on the 8th 
of January 1798, which was not appealed from, the Senior Judge 
expressed his doubt as to the competency of the Court to dis- 
possess her on a summary application. He observed, that the 
Board of Kevenue might take possession on the part of Govern- 
ment of that moiety, (if it should be deemed proper so to do), 
under the provisions of regulation 19, 1810, leaving the 
appellant, if dissatisfied, to sue under section \5 of that regu- 
lation. 

Previously to the decision, it became necessary to ascertain in 
what manner the estate, if declared an escheat, should be disposed 
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1817. of; and the Officiating Advocate General being referred to, de- 

dared his opinion, that if the estate, originally granted to the 

Fernandez Charles Sutherland, should be considered to have deter- 

V. Domingo death of the latter without heir, it would revert to the 

De Silva Honorable Company, and not escheat to the Crown. On the r2th 
and Aritho- of February 1817, a Anal decree was passed by the Court of Sudder 
ny Libra. Dewanny Adawlut (present J. H. Hai ington and J Fombelle) dis-^ 
missing the claims of all the parties to that moiety of the estate 
adjudged to the widow, by the decision of the 5th of June 1794; 
and directing, that it should be made over to the Collector of Chit- 
tagon*; on the part of Government. With respect to the moiety 
adjudged to the appellant Joanna Fernandez by a decree of the 
Judge of Chittagong, passed on the 8th of January 1798, the 
Couit did not think proper to order that ?he should be dispossessed, 
on a summary application to that effect from the Board of Reve- 
nue. but observed, that if that person, after being* informed of the 
rijihts of Government should refuse to enter into an adjustment of 
the public claims on the lands in her posst^ssion, the Board of 
.Revenue were at liberty to act as they might think proper, for the 
purpose of securing the rights of Government, under the provisions 
of regulation 19, 1810, leaving the appellant, if dissatisfied, to 
sue in corifirmity with section 15 of that regulation, (a) 


1817. 


Feb 27 til. 


AMEER BUKHSn, and Others (Paupeis), Appellants, 
versvs 

MOOIIUMMUD MOOSTUQEEM KHAN, and Others, 
Respondents. 


Anwkur- pj. Certain allumgha mehals, possessed by the 

LXcVk'ase Nuwaub Moozuffir Khan, were attached by Government, on 
at a fixed the 29ih of Jaiiuarv 1798, when Kesree Singh was deputed as 
rent, grant - qmwiccw to collect the rents; that it having been brought to his 
of tlui^hdrs mouza Bureeawun was improperly held as a moknrrerce 

of a de- tenure (or tenure at a fixed reni) bv Mooliummud Ahsun, he 
ceased al- applied for, and obtained perini.ssion from the Court to call upon 
tuvighmiary person to shew proof of his title to hold it, as a tenure of that 
description ; that Moohunimiid Ahsun’s mokhtar (or managinii: 
(or iiianag- agent), thereupon produced before the said aumeen a mokurreree 
ing agent) pottak for the mouza in question, granted in his constituent’s 
of the rest favour by Kureemoonissa, widow of Moqeem Khan, one of the 
set-aside"* of the deceased Nuwaub, in the commencement of the year 

ir appear- 


ing that it 
bad been 
granted 
without 
their know- 
led (re and 
concur* 


(a) Had this case been decided according to the law of Portugal, the decision 
would have been the same; as it appeared from a communication with some 
professors of the law at Goa, (who were latterly consulted,) that by a bpecial 
law of Portugal, termed the Mental, and applicable to this case, all grants made 
by the Cl own. and siih-vrants made by any great donees of the crown, become 
escheats, on failure of the legitimate descendants of the original doneC; rela* 
lions not in the direct line being excluded* 
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1200 F. S.; that the other heirs of the late Nuwaub denied before 1®!^* 
the aumeen, that the pottak in question had been granted with their 
concurrence; that ti>e aumeen represented these circumstances 
the City Judge, who, on the 28th of January 1799, in the presence 
of the aforesaid mokhtar^ directed the aumeen to institute a suit ally ein< 
against Moohummud Ahsun, for the annulment of the said pottah, powered by 
and for the recovery of the sum of 1,325 rupees, on account of the 
under-rated assessment from the 19th Mayh 1205, F. S. (29th of 
January 1798), up to the month of Magh 1206, F. S. (February 
1799); and that the present suit was accordingly instituted 
by the said aumeen against Moohummud Alisun in the City 
Court of Patna, on the 4th of May 1799, when the claim was stated 
as above. 

It was set forth in the plaint, that the accounts in the kanoongoe's 
ofbce shewed that the mouza in question yielded an annual pro- 
duce of 1,200 rupees; that Mussummaut Kureemoonissa had 
granted the pottah above mentioned, without the concurrence of 
Illahee Bukhsh and the other heirs of the deceased Nuwaub; and 
that the pottak was therefore invalid. The plaint concluded by 
claiming that the pottak should be set aside, that the mouza should 
be held kkas bv Government, and that the sum of money, above 
stated, should be paid by the defendant. 

The defendant pleaded in answer, that Moqeem Khan was ap- 
pointed by the other heirs of the late Nuwaub to be mokktar on 
their behalf, and manager of the altumgka mehah\ that the said 
Khan, in 1 199, F. S., granted Uto mokurreree pot taks ^ov ihemowza 
in question in his favour, at an annual jumma of 451 rupees; that 
on his demise, bis widow Mussummaut Kureemoonissa became 
possessed of the altumgka mekalsm question, and acting as mokktar 
on the part of the other heirs, she, in the year 1200, F. S. (A. D. 

1792-3) granted him a further mokurreree pottah for the mouza 
above mentioned, at the same annual jumma of 451 rupees ; that 
on this, he presented a petition to the other heirs of the deceased 
Nuwaub, praying them to confirm the grant to him ; that these 
persons, in acknowledgment of their concurrence in the grant, 
affixed their seals to the said petition, and that the mokurreree 
pottah, granted by Kureemoonissa, and the petition above men- 
tioned, rendered the claim of the plaintiff, to set aside the pottah 
and recover the sum claimed, on account of under-rated as- 
sessment, wholly inadmissible. 

The defendant filed the mokurreree pottah, stated in his answer 
to have been granted in his favour by Mussummaut Kureemoonissa, 
and demised at this stage of the proceedings. 

Due proclamation was made for the attendance of his heirs ; and 
in consequence of their non-attendance, the cause was decided 
ex parte by the City Judge, who considered that the mokurreree pot^ 
tah, granted by Kureemoonissa, could not be binding on lilahee 
Bukhsh and the other heirs of the deceased Nuwaub ; but that the 
plaintiff had failed to prove that the assessment of the mou/.a was 
under-rated. A judgment was accordingly passed by the Judge of 
the City Court, providing for the annulment of the pottaks, and 
directing that possession of the mouza in question should be given 
to the heirs of the deceased Nuwaub; the attachment having been 
removed from their estate, previous to the date of his decree. 
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I8ir. ^ After an appeal had been preferred by the widow of the defendant 
Ameer above decision to the Provincial Court of Patna, she de- - 

Biikhsli *^*sed; and Ameer Bukhsh and others- appeared, as her heirs, to 
Moohiim- prosecute the appeal, which was defended by Moostuqeem Khan- 
nnid Moos- and the other heirs of the deceased Nuwaub, who persisted in de- 
Khan ” that they had affixed their seals to the petition alluded to 

others. defendant in Im answer, as confirmatory of the pottah 

granted by Kureemoonissa. That Court concurring in the decision 
passed by the City Judge, confirmed it, and dismissed the appeal 
with costs. 

On a further appeal from the above decision to the Sudder 
Dewanny Adawlut, the following documents were filed by the 
appellants : 

1st, A mokurreree pottah, granted by Moqeem Khan, in favour 
of Moohummud Ahsun, on the 13th<SAowa/ 1196, F. S. (18th of 
July 1788) and reciting in substance, that the rent of mouza 
Burreawun had been fixed in perpetuity at the sum of 451 rupees. 

2d, A mokurreree pottah 2 \so granted by Moqeem Khan in favour 
of Moohummud Ahsun, on the 26th Showal 1199, F. S. (16th of 
June 1792) purporting to grant the said mouza as a mokurreree 
tenure to him and his heirs. 

3d, The petition alluded to by the defendant in his answer, as 
confirmatory ofthepo^^aA granted in his favour by Kureemoonissa. 

The Court observed, that the mokurreree pottahs granted by 
Moqeem Khan to Moohummud Ahsun could not avail in favour 
of the appellants, as it appeared on reference to the mokhtarnama, 
dated the lOth Rffjjub 1187, F. S. granted to Moqeem Khan by 
the heirs of the late Nuwaub, which document was filed in another 
cause (lllahee Bukhsh, appellant, versus Mussummaut Kurcem- 
oonissa, respondent,) previously decided by the Court, that no au- 
thority was thereby vested in Moqeem Khan to grant mokurreree 
pottahs for the lands comprizing the altumgha mehals. 

With respect to the petition adduced by the appellants,^ as con- 
firmatory of the pottah granted by Kureemoonissa, the Court 
observed, that the mokhtar of Moohummud Ahsun did not make 
any mention of the existence of such a document, either to Kesree 
Sing, th^aumeen, when the question respecting the validity of the 
pottah was first agitated by him, or subsequently to the City Judge, 
when he passed the order, directing the said aumeen to institute the 
present suit. The Court therefore discredited this document, and 
were of opinion that the appellants could not maintain any claim to 
hold the mouza in dispute, as a mokurreree tenure. 

The Court accordingly (present R. Ker and G. Oswald) upheld 
the decisions passed by the City Judge and by the Provincial Court 
and dismissed the appeal. The order usual in the case of pauper 
suitors was given with respect to costs. 
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MUSSUMMAUT KUREEM-OONISSA, Appellant, 
versus 

RUHEEM ALl, Respondent. 

THIS action was instituted informd pauperis in the Zillah 
t)f Furrurkabad, on the 1 Ith of November 1808, by the plaintiff, ,ni. 
to recover from the defendant, her husband, the sum of 2 1 ,000 nors, the 
rupees on account of dower ; and was afterwards transferred, under guar* 
the provisions of re^ilation 13, of 1808, to the Provincial f,us" 

of Bareilly. Jot having 

The plaintiff stated, that she was married to the defendant in been pre- 
the year of the Hijree 1211, she beings then eight years old ; and at the 
that her dower was fixed at 21,000 rupees; that the defendant, hav- 

the instiijation of his father, Fyz Ali, divorced her in the year of 
the Hijree 1223, and expelled her his house, on which she went to his consent 
her faiher’s; that previously to the divorce he had ilUtreated her, 
and neglected to supply her with food and clothes ; and that, as ® 

he was now about to marry another wife, she had instituted this on coming 
suit to recover the amount of her dower. of age, not 

The defendant denied having divorced the plaintiff. He stated, l*®vmg 
that at the time of the marriage, they were both minors, he being 
nine years old ; that the dower was fixed at 500 tunkas and 2 ledgment 
'dinars ; that since the marriage, she had lived but a short time in of tlie dow- 
his house, and for seven years had been living in a very disreputable 
way in her father's house; that on hearing this, he, atone time, ® 

brought her back to his own house, where she remained for a few not deman- 
days; that she’ being anxious logo and visit her father, he, after dable from 
much persuasion, had allowed her to go, on condition of 
returning when sent for ; that notwithstanding his repeated entrea- ** 
ties, her father had refused to give her up. He also stated that 
during her residence in his house, he supplied her with food and 
rainient to the best of his ability ; but that he was not called upon 
by the law to maintain her during her stay in her fathei’s house 
contiary to his wishes. 

It was proved by the evidence of witnesses, that the dower was 
fixed, by a veibal agreement, at the time of the marriage, at 21,000 
rupees, and that the parties were then minors, he being ten, and 
she about eight years of age; hut it does not appear, nor does the 
plaintiff herself assert, that the defendant, on coming of age, 
ever confirmed the said verbal agreement. The following question 
was therefore put to the Moulavee of the Zillah Court of Bareilly, 

(the Cauzee and Mooftee of the Provincial Couit being both on 
the circuit,) “ Two peisons of the Moohummudan religion marry; 
and at the time of the marriage, ihe bridegroom is ten, and the 
bride eight or nine years of age ; the bridegroom, at the marriage, 
in the presence of witnesses, makes a verbal acknowledgment, 
that he is indebted to the wife so many thousand rupees, as dower, 
but no written agreement is executed ; a dispute arising after the 
marriage, the wife goes to her father’s house, and some years after- 
wards, sues the husband to recover her dower, on plea of a divorce. 

Under these circumstances, is the sum of money, which the defen- 
dant, (being then a minor,) verbally acknowledged himself indebted 
to the wife as dower, demandable from him, or DOt ('’ The 

VOL. 11. 11 II 
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Mnsstim- 

triniit 

Kureem- 

uonissa, 

Knheeui 

Ali. 


Moulavee gjave the following answer, “ In the marriage of minors, 
the presence of the parents is necessary to secure the dower. If 
the father, or grandfather of the defendant had been present in the 
marriage assembly, and the marriage contract had been entered 
into with his consent, or in case neither were present, if the de- 
fendant on their behalf agreed to the marriage, and if they, after 
the marriage, had acknowledged it as valid, the whole sum agreed 
on as dower would be demandable, if consummation of marriage, 
or khiiwuti suheeh, (privacy of the parties, from which that act is 
presumed,) have taken place, previously to a divorce. If divorce 
take place previous to consummation, or khiiwuti suheeh, only one 
half of that sum is exigible. The circumstance of a wife's leaving 
her husband’s house, on account of a quarrel, which the learned 
in the law call nushooz, (a woman disobedient to her husband) 
only exempts the husband from the charge of her maintenance 
during the peri<)d of her contumacy, but will not cause a forfeiture 
of dower/' The Senior Judge not being satisfied with this futwa, 
transmttted the question to the Cauzee and Mooftee of the Pro- 
vincial Court, by dawk, for their opinions. The Canzee delivered 
his opinion as follows : ‘‘ Under the circumstances stated in the 
question, the sum of money which the defendant, being yet a 
minor, agreed to pay to the plaintifi* as dower, is not exigible from 
him, for the agreement of a minor is not valid in law. But if the 
marriage of a minor take place with the consent of his guardians, 
and the dower were fixed by their order, and the marriage have 
become absolute bv khiiwuti suheehy after the minor have come of 
age, the whole of the dower is exigible. If the marriage have not 
become absolute by khUwuti suheehy only one half is exigible. 
The divorce of a minor is not valid in law." The futwa of the 
Mooftee is in the following terms : “ In the marriage of minors, 
the attendance of the guardians is an indispensable condition. If 
then, a boy and girl, both minors, should, in the presence of wit- 
nesses, enter into the marriage contract, as their own act, and the 
husband should acknowledge himself indebted so many thousand 
rupees to the wife, and the guardians of the said minors being 
also present, give their consent, either at first, or afterwards; or if 
the minors on coming of age, confirm the agreement; in either 
case the marriage is valid, and the husband must pay the dower, 
whether a written document have been executed or not. If the 
guardians were not present at the marriage, and if after hearing of 
it they did not give their consent; and if the minors, on coming 
of age, do not acknowledge it as valid, the marriage is void ; and 
divorce cannot take place, for divorce springs out of marnaire ; the 
marriaL'e therefore being void, there can be no divorce, and the 
defendariT. that is the husband, shall not be called on to pay the 
dower ; for the engagements of a minor and an ideot are void.*' 
After considering ihe above opinions and the evidence of the 
witnesses, the Senior Judge passed the following decision; 
“ Whereas it appeal s from the futwa of the Cauzee of this Court, 
that in order to render the dower, acknowledged by a minor, exi- 
giole, it is necessary that the amount thereof should be fixed by 
oifier of his guardian, and from the futwa of the Mo ftee^ that the 
.guardi^s of the rumors should have given their consent in the 
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presence of the marriage assembly, or that the minors on coming 18I7: 

of age, should acknowledge the dower ; and whereas it has not been 

proved, that the amount of the plaintiR's dower was fixed at the Mnssum- 
time of the marriage by the guardian of the defendant, or that the 
defendant himself has since his coming of age, acknowledged and Jonisp™ ^ 
promised to pay the amount of the dower, it is ordered that the Ruheem 
suit be dismissed ; and that the plaintiff pay the costs.*’ Ali. 

The plaintid', not being satisfied with that decree, appealed to 
the Sudder Dewanny Adawlut; that Court, however, (present G. 

Oswald), seeing no reason to disapprove of the decree of the Pro- 
vincial Court, affirmed it and dismissed the appeal with co8ts» 


GOVERNMENT, PRANKISHEN AITCH, and KISHEN im. 

MUNGUL AITCH, Appellants, 

versus May 6tli. 

MUSSUMMAUT RAJ KOOMAREE, (Widow of Punchanund- 
Ghose, deceased), Respondent. 

THIS was an action brought, in formd pauperis, by Puncha^ An order 

nund Ghose, on the 24th of December 1801, in the Zillah Court pnsscd by 

of Dacca Jelalpore, against the appellants, and Ramkishen Ghose, 
for the recovery of a 3 ana, ogunda, 3 cowries share of luppeh rines, «nd 
Bawkipore, Kut Sakhra, estimated to produce an annual profit ofeonlirtned 
1,101 rupees. f’y ‘h® 

The facts of the case were these: Ram Ram, the father 
plaintiff, and the proprietor of the estate in dispute, having fallen un. 

in arrears, the Collector issued a summons for his appearance ^ der there- 
the peon who had been sent to serve the summons, on his return, 
deposed on oath before the Collector, that Ram Kam had not only 
resisted the process, but also beaten him severely ; a public before 
advertisement, as required by article 12 of the revenue rules of those en- 
1787, was in consequence affixed at the head cw/c/ierry of the ***^^®^ 
district, and at the house of the defaulter, requiring his attendance no^'\*iabie 
within the period of ten days. Ram Ram did not appear within to be set 
the period specified ; and the peon, who had affixed the pubiica- aside, or 
tion at his house, having deposed on oath, that Ram Ram had torn altered by 
It in pieces in his presence, the Collector confiscated his estate, on gfneg 
the ground of this contumacious conduct: and, on the 29th of blished. 
June 1790, submitted a report of the circumstance, through the 
Board of Revenue, for the orders of the Governor General in 
Council, with a recommendation, that the estate should either be 
sold, or made over to the other sharers. On the 16th of July 1790, 
an order was passed by the Governor General in Council, directing 
that the estate should be disposed of at public sale. Notwith- 
standing this order was communicated to the Collector, through 
the Board of Revenue, on the 2 1st of the same month, it appeals- 
from correspondence filed in the cause, that it was not finally 
executed until the 19th of May 1794, when the then Collector^ 
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18*7. under a peremptory order from the Board of Revenue, dated the 

25ih of the precedinir month, disposed of it at public auction to 

Govern- the defendant Kanikishen Ghose, by whom it was subsequently 
PrTnkishen to Prankishen Aitch and Kishen Mungul Aitch. 

Aiich, and ^ plaintiff admitted all the facts as above stated to be true ; 

Kishen but alleg:ed, that the evidence of a single peon was insufhcient 
Miingiil proof of the resistance, which led to the confiscation of the estate in 
Miissum- 1794; and that the sale was con- 

inaut Rflj sequently illegal. He further prayed, that the sale should be 
Koomarce. revoked; and that he should be put into possession of the estate 
as heir of his father. 

'I'he defendants pleaded, that as Ram Ram had never himself 
denied that he had been guilty of the contumacious conduct which 
led to the confiscation of his estate, his silence amounted to a 
virtual admission of the resistance ; and that therefore the plea 
adduced by the plaiiitifi could not avail in bis favour. 

The Zillah Judge, on consideration of all the proceedings held in 
the cause, was of opinion, that the proof of the resistance which 
led to the confiscation, and ultimately to the sale of the estate, 
was insufficient; and that consequently both the confiscation and 
the sale were illegal. He accordingly passed a decree m favour of 
the plaintiff, directing that the sale should be set aside; that the 
plaintiff should be put into possession of the estate; and that the 
defendants should pay all the costs. 

An appeal was preferred by the defendants, from the above 
decision, to the Provincial Court of Dacca, principally on the plea^ 
that as the lands were confiscated by the Collector, at a period 
when Collectors had that power vested in them, and tliat as this 
confiscation was aftervvaids confirmed by the GoNernor General in 
Council, and the lands sold by an express order from the Board of 
Revenue, the act complained of by the plaintiff’ was sanctioned by 
all the authorities which then existed; and that the Zillah Judge 
was not competent to trv the merits of the cause. 

It appearing that authority liad been granted by Government 
for the institution of the present suit, undei section II, regulation 
3, 1793, the Provincial Court observed, that the cognizance of 
the respondent's claim could not be precluded by the plea adduced 
by the appellants, it being evident, that the intention of Govern- 
ment, in sanctioning the institution of the suit, was to subject the 
acts of the Collector to the investigation and decision of the Court ; 
and on going into the merits of the cause, they concurred in opi- 
nion With the Zillah Judge, and dismissed the appeal with costs. 

On a further appeal to the Sudder Dewanny Adawlut, the ap- 
pellants still insisted on the plea adduced by them in the Provincial 
Court, Punchanund Ghose demised at this stage of the proceed- 
ings, and his widow Mussummaut Raj Kuoiuaree appeared to 
defend the suit. 

The Court of Sudder Dewanny Adawlut observed, that in article 
12 of the revenue rules of 1787, which were in force in 1790, it is 
directed that, “if any zemindar, or proprietor of land, shall be 
guilty of contumacious conduct, or of disobedience to orders, and 
the same shall be established, the Collector shall cause a procla- 
mation to be put up, requiring his attendance within a specified 
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|>eriod; and if he fail to attend within the said period, the Col- 
lector shall confiscate his estate, and transmit a report of the 
circumstance to the Governor General in Council, who may. either 
order the lands to be sold, or to be let out in farm, as it may appear p,aiikishen 
to him advisable, and no such proprietor shall be reinstated in the Aitch, and 
possession of his estate, unless by the express orders of the Go- 
vernor General in Council;^* that the estate in question had been 
conBscated by the Collector; and the order for the sale of it had Mussum- 
baen passed by the Governor General in Council under these rules; maut Raj 
ancl that as the order for bringinsrthe estate to sale had been passed 
previous to the enactment of the res:ulations of 179 3, at a time 
when Government had not subjected its acts to investigation and 
decision in the Courts of Judicature, it could not, on any account, 
be set aside or altered by the Courts now established. Under 
these circumstances, the Court (present R. Ker and G. Oswald) 
did not concur in the decisions passed by the Courts below ; which 
were therefore reversed, and a final judgment was given in favour 
of the appellants. 

The costs in each of the Courts were adjudged against the 
respondent. 


KALEEPERSHAUD ROY, DOORGA SOONDER ROY, and 
others, Appellants, 
versus 

DEGUMBER ROY, Respondent. 


i8ir. 


May 28th. 


THE family of the parties in this case, was as follows : 

KISHEN DEB ROY : 


Kashec Nath Roy, Raj Chundcr Degnmber 

^ ^ — ^ Roy, dying Rcy, 

Kalec Persbaud Ram Sounder Doorga Soonder without issue. Plaintiff* 
Roy, Roy, Itoy, left his Widow 

Dtfendant, Defendant, Defendant* Mussiimraaiit 

Gour Mutinec. 


According 
to the 13 ill- 
doo Irtw, 
current in 
Bengal, if 
property be 
acquired 
without aid 
from joint 
funds, by 


Degumber Roy brought this action against the defendants, in |*xciu- 
the Zillah Court of Bindwan, on the 22d of February 1808, for *,7one 
moiety of an 1 1 ana share of mouza Gurhee, &c situated in per- niember of 
gunna Benode Nuggur, and also for a moietv of lot Mustole and an imdivid- 
talook Neij Gurhee; the annual produce of the whole of which Hindoo 
was stated at 6,209 rupees, 8 anas. It was set forth in the plaint, *>£ 
that the 11 ana share of mouza Gurhee, &c. situated in pergunnati,e same 
Benode Nuggur, was the paternal zemindaree of Kishen Deb Roy, family, al- 
the father of the plaintiff ; that on the demise of Kishen Deb Roy, though 
Kashce Nath Roy, the plaintiff’s eldest brother, beinir capable of 
the care and management of the estate, took charge of the whole, living in 
and the rest of the family lived under him, as under tlieir father; roparcena- 
that on the death of Kasbee Nath in the year 1204 B. S., his sons, 
the defendants, continued to live in family-partneiship with plain- no"ighMo 
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1817. tiff, who, in 1208 B. S., purchased lot Mustole in the name of his- 
“T; — nephew Ram Soonder Roy, and afterwards, in 1211, B. S., a 
talook, named Neij Gurhee, in the name of Punchanund 
qliisition” ^Tcar, his servant, with money advanced from the joint funds of 
A widow, the family ; that his second brother, Raj Chunder Roy, died child- 
uuder the less, and that plaintiff was therefore entitled to a moiety of the 
i 3 *entitird ^^^ve detailed. 

to take he** defendants pleaded a previous partition of the ancestret 

husband's property, left by their grandfather, alleging that on that occasion, 
Bliareof a talook, situated in Dacca, had fallen to the share of the 
*ro!err' l^^eir father Kashee Nath Roy, and uncle 

widt-r, at thunder Roy, had each obtained a moiety of the 1 1 ana share 
his death, of luouza Gurhee, &c. as their share; that lot Mustole and the 
vras \ie\d by putnee taluok Nei} Gurhee had been purchased by Ramsoonder 
other*^^^ Roy, the former in his own name, and the latter in the name of 
sharers, a* Punchanund Sircar, his servant, with money acquired by his sepa- 
« joint un- rate and exclusive industry, and without any aid from joint funds ; 
divided and that, under these ciicumslances, the claim of the plaintiff was 
shHi^asa'*^ wholly inadmissible. 

life interest After the prescribed pleadings had been filed by the parlies, the 
only. cause was removed, under the provisions of regulation 13, 1808, 
into the Provincial Court of Calcutta. 

A claim was set up by Mussummaut Gour Munnee, the widow 
of Raj Chunder Roy, to his share of the undivided ancestrel 
estate ; but as she had not appeared originally as a party iii the 
cause, and as her petition was not presented until the cause was 
in a state of preparation for decision, the Court did not deem it 
necessary to make an invesucation into the merits of it, but left 
her the option of instituting a suit against both parties for the 
recovery of her husband’s share. 

It appeared to tlie Provincial Court, that there was sufficient 
proof, from the evidence of the witnesses adduced by both partms, 
that no paitition of the ancestiel estate, left by Kishen Deb Roy, 
had ever taken place; that the paities had lived together, as 
coparceners, up to the date of the institution of the suit in the 
Zilldh Court; and that lot-MustoIe and Neij Gurhee had been 
purchased by Ramsoonder Roy, the former in his own name, and 
the latter in that of his servant Punchanund Sircar, at a time when 
the parties were living conjointly. 

The Court observed, that as the plaintiff had omitted to include 
Punchanund Sircar among the defendants, the claim preferred by 
him in the present suit to a moiety of the putnee talook Neij 
Gurhee, which had been purchased in the name of that person, 
was inadmissible; and that the only point remaining to be con- 
sidered was, whether lot Mustole had been purchased by Ram- 
soonder Roy, with the produce of his separate and exclusive 
industry, and without aid from the joint funds of the family, or 
otherwise ; and it not appearing to be satisfactorily establised by 
the evidence, that Ramsoonder Roy had purchased the lands in 
question with the produce of his own industry, the plea set up by 
him was rejected by the Court, as being unworthy of credit. A 
decree was accordingly passed in favour of plaintiff, adjudging to 
him a moiety of the ancestrel estate, and of lot Mustole; and 
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leaving him the option to institute a separate suit against Pun- 
chanund Sircar and the defendants in the present suit, for a "“j ' 

moiety of Neij Gurhee ; the coats were made chargeable to the 8i,aud*Roy, 
defendants. Doorga * 

An appeal was preferred from the above decision to the Court Soonder 
of Sudder Dewanny Adawlut. 

With respect to the 11 ana share of mouza Gurhee, See. situated Q^gumber 
in periiunna Benode Nuggiir, which formed the zemindary of Roy. 
Kishen Deb Roy, it appeared to the Court to be established, that, 
on his death, it was held in copartnership by his sons Kashee 
Nath, Raj Chunder, and the plaintiff ; and on the death of Kashee 
Nath and Raj Chunder, by the plaiutiR, the defendants, and Mus- 
summaut Gour Muimee, the widow of Raj Chunder; and that 
there never had been a separation of the family. With respect to 
lot Mustole and the putnee talook Neij Gurhee, of which a moiety 
was claimed by the respondent, as having been purchased by him 
in the name of Ram Soonder Roy, with money advanced from the 
joint funds of the family, the Court observed, that it bad been 
established by the evidence, that these lands were purchased by 
Ram Soonder Roy, in his own name, and in that of his servant, 
at a time when he was a member of an undivided family; but that 
there was no proof whatever of the fact of his having purchased 
them with money advanced from the joint funds of the family ; 
that, on the contrary, it appears, the profits of these lands had been 
enjoyed solely and exclusively by him ; and that the whole evidence 
went to shew, that he had purchased the said lands with his own 
money. In order, therefore, to determine the law, as connected 
with the circumstances of the case, the Court proposed the fol- 
lowing questions to their Hindoo Law Officers : 

1st, If lot Mustole and the putnee talook Neij Gurhee were 
purchased by Ram Soonder Roy, a member of an undivided family, 
with money realized by his separate and exclusive industry, with- 
out aid from the joint funds of the family, will the other members 
of the family be entitled to share in the said lands \ 

2nd, Is Mussummaut Gour Munnee, entitled to any, and what 
share of the undivided ancestrel estate X 

3d, Has she a legal right to a share of the property purchased 
by Ram Soonder Roy, under the abovementioned circumstances ? 

The pundits returned the following answer : 

If Ram Soonder Roy, purciiased lot Mustole and the putnee 
talook Neij Gurhee, with the produce of his exclusive and separate 
industry, and without aid from the joint funds of the family, these 
lands belong exclusively to him, and none of the other members 
of the family have a right to participate therein. Mussummaut 
Gour Munnee is entitled (during her life) (a), to a third share of 
the ancestrel property, which, had her husband been alive, would 
have fallen to him ; but she has no rii^ht to participate in the 
acqiiisinon of Ram Soonder Roy from his separate funds. 

On consideiing this opinion of the Pundits, the Conn of Sudder 
Dewanny Adawlut (present R. Ker and G. Oswald; detenu ined, 

(n) This is not specified in the vyuvustha\ but see note at the end of this 
cau&e. 
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that the ancestrel estate of Kishen Deb Roy should be divided 
^ into three shares, whereof Miissummaut Gour Muniiee, in light of 
^laud'kov succession to her husband Raj Chunder Roy, the heirs of Kashee 
Door-fa ' * Nath, and the respondent, Degumber Roy, should each receive 
Soonder one share; but that the respondent should not participate in the 
Roy, and acquisitions of Ram Soonder Roy, from his own funds, which 
Deifumbcr declared not liable to partition among the coparceners. Final 
Roy. judgment was given by the Sudder Dewanny Adawlut accordingly, 
amendinu: the decree passed in favour of the respondent by the 
Provincial Court; and directing an immediate partition to be made 
of the ancestrel estate, according to the distribution above de- 
termined on. 

The costs were made payable by the parties respectively, (a) 


1817. BABOO BIRJNATH, BABOO PUNJUB LAL, RAMPER- 

SHAUD NAG, and JOOGUL KISHWUR BHOSE, 

May 29ih (Heirs of Baboo Dooarka Nath), Appellants, 

verstfs 

THE COLLECTOR OF BURDWAN, Respondent. 


Dining the THIS suit was instituted by Dooaika Nath, zemindar of per- 
tiine a por- gunna Mundul Ghaut, against the Collector of Zillah Burdwan, in 
gunna ^ piovincial Court of Calcutta, to obtain a deduction in the 

10 Gim'Tn of the annual assessment of his zemindary, and to recover 

merit whs a certain sum of money, alleged to have been unduly levied from 
held AA«.v, him liy the Collector. The amount of the action was laid at 5,867 
lan7"\e- ^ anas, 5 gundas and 2 cowries. 

made^recof ^ plaintiff Stated, that he purchased pergunna "Mundul 
asM ssiiK'Mt Ghaut at public auction, on the 3d Maug 1213, B. S., and signed 
tiy lakhirnj the same tahood which had been signed by the former zemindars 
diiT^^s^uic 1198 B.S., for 209,988 sicca rupees, 14 

iimicd^-^"^ anas, 4 gundas, and 1 cowry; that he found on inquiry, that from 
after lids the year 1199 to 1213, B. S , the estate had been held khas by 

the per- tlie officers of Government; that during this peiiod, the Collector 

sf.mw Idkhiraj sunnuds to (liffereiit peisous, for 665 beegas, 
12 bisw.is of land, for the purpose of digging tanks, taking fiom 
lliem 10 years produce as sw/amcc, and that a deduction of 1,302 
rupees bad been made from the mofiissii assets, but that no 
similar deduction had been allowed in the sudder jumma, as has 
ju 7 nmu\ the always been customary ; that, immediately after the sale, on finding 
puicliHber this to be the state of the case, he presented a petition to the Board 

Sill’S Go- 

viMMiinent j,j adjufijrinir to Gour Munnee her share of the estate, although she was 

for a di*- fj^jt an oiiLMiial plaintiff in the cause, the Court appear to have been guided by 
(liiction in p|.,. scribed in section 13, regulation 3, 1793. 

his jtimma, derided in former cases, that a widow has but a life interest in the 

on »*ci:oant husband. 

ot the lands I, page 107, note; page 112, note; page 115, note ; page l2l, note ; 

page 261 5 and page 359, 


sold iiy 
auction as 
a zt'miu- 
daiy, sub- 
jerl to a 
specific 
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of Revenue and to the Collector; that the Board, deeming his 18^7. 
claim admissible, ordered the Collector to grant a remission ; that, “ ; 

this order was communicated to the Collector on the 7ih *** 

1214, B. S., and that in consequence thereof, the Collector allowed ons grants, 
this remission for the years 1213 and 1214, B. S., but afterwards, Claim dis- 
on the 14th of June 1808 (2nd Assar 1215, B. S.^, by order of the missed, die 
Board of Revenue, issued a purwanna calling on him to pay 

sum of 3,087 rupees, 3 anas, 5 gundas and 2 cowries, (beiiiu^ 2,604 having 
rupees, as a balance due for the years 1213 and 1214, B. S. ; ancTlieen dis- 
483 rupees, 3 anas, 5 gundas and 2 cowries interest thereon), and 
issued a proclamation for the sale of part of Ins zemindary, 
default of payment thereof by the 10th Bysauk 1216, B. S. ; thatciamation 
on the 25th Ckeyt 1215, B. S., in order to save his lands, he paid advertising 
the sum demanded, with the sum of 1,302 rupees for the year 

1215, B. S., that notwithstanding this, the Collector on the 5th 
Bysauk, 1216, B. S., made a further demand of 176 rupees for 
interest, which he also paid. He therefore sued, under section 46 of 
regulation 14, 1793, to recover from Government tlie sum of 3,906 
rupees, the amount leived from him in the years 1213, 1214 and 
1215, B S., with 659 rupees, 3 anas, 5 gundas and 2 cowries 
interest thereon, making the sum total 4,565 rupees, 3 anas, 

5 gundas and 2 cowiies, and to have a remission of 1,302 rupees, 
per annum from h\&jumma, on account of the deduction made in 
the mo/ussil assets of his zemindary by the lahhiraj sunnuds. 

He founded his claim to the reml^sion on the circumstance that 
there was no mention made in the proclamation of sale, issued in 
the year 1213, B. S., previously to his purchase, of the Inkhiraj 
land; and argued that had it been the intention of Governnienr, 
that the same sura should be payable by the purchaser, as had 
been paid by former zemindars, notwithstanding the dedu' tion in 
the assets, such intention would have been nolitied in the 

proclamation. 

The Collector defended the suit on the part of Government. He 
slated that in Januaiy 1794, when pergiinna Miindiil Ghaut, which 
had been purchased by Government, was in the hands of its 
officeis, certain lands were granted to different persons, by order 
of the Supreme Council, for the purpose of diguing tanks; that 
7naafee sunnuds, exempting them fiom assessment, were given 
with them ; that it was notified in the proclainaiion of December 
1807, that the //iwima of the lands sold was 209,988 rupees, 14 
anas, 4 gundas and 1 cowry, and that the pl.untitf purchased the 
zemindary at that jnmma at the public auction for 51,000 rupees ; 
that as the deduction had been made from the mofussil assets so 
long before the sale, the plaintiff could not plead ignorance of 
that fact ; that though the Board of Revenue had at one time 
authorized the remission, yet on more full consideration of the 
subject, they had, by order of Government, instructed the Collec- 
tor to levy the arrears from the plaintiff, and to collect the full 
jumma{Yom him in future. 

The plaintiff having demised in this stage of the proceedings, 
the appellants, his heirs, carried on the suit. 

The Provincial Court, without calling for proofs or documents 
from the parties, passed the following decision : “ It appears 

VOL. II. I I 
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1817. 


Bftboo 
BirjnAth, 
and otluM'i 
V. rhe Col 
lector of 
Biirdwan. 


1817. 


Jane 7th. 


The power 
of altering 
the public 
assessment 
is not vest- 
ed by the 
regulations 
in the Civil 
Courts of 
judicature; 
but is re- 
served ex- 
clusively 
to the Go- 
Tcrnor Ge- 
neral in 
Council. 


from the pleadings that the pergunna, for 15 years previously to 
the purchase thereof by the plaintid', was held as the estate of 
Government, and that during that period, certain lands were sold 
j to individuals free of assessment for tlie purpose of digging tanks, 
/and that lakhiraj sunnuds were given to the purchasers; and that 
after this, in the year 1213, B. S., the jurnma of the pergunna 
having been settled, a pioclamation of sale was issued by order of 
the Governor General in Council ; and that the plaintiff purchased 
the zemindary at auction, and signed the tahood for 209,988 rupees, 
14 anas, 4 gundas and 1 cowry, the same jwmwa which was 
advertised in the proclamation. Under these circumstances, the 
claim of the plaintiff to a remission is inadmissible and dismissed 
the suit with costs. 

The appellants being dissatisfied with this decision, preferred an 
appeal to the Sudder Dewanny Adawlut, on the plea, that the 
jumma of the estate was not fixed in the year 1213, B. S., hut at 
the time of the decennial settlement, and that as a deduction had 
been made in the mofussil collections since that time, it was but 
just that a similar deduction should be made in the sudder jumma. 

The respondent urged, that the plaintiff, having purchased the 
estate at public auction, after (he settlement of the jumma in the 
year 1213, B. S., was not entitled to any deduction. 

3’he Court of Sudder Dewanny Adawlut (present R. Ker and 
G. Oswald) held, that as the plaintiff had bought the zemindary at a 
jumma oi 209,988 lupees, 14 anas, 4 gundas and 1 cowry, after 
the Collector had, by order of the Government, granted Lakhiraj 
sunnuds for 665 beegas, 12 biswas, he was not entitled to a de- 
duction on that account; and confiiined the decree of the ProNin- 
ciai Court. 


BHOWANNY PERSHAUD CHUCKERBU'ITY, and others. 
Appellants, 
versus 

MUSSUMMAUT CORDON A iVl YE, (Widow of Raja Doorga 
Koonwuk Nukain, deceased, )aiid otheis, Respondents. 

THE appellants, the original defendants in this case, were pro- 
prietors of a talook, which in the year 1789, was separated from 
the zemindaree of Raja Doorga Koonwur Nurain, the plaintiff’, and 
at the period of the decennial settlement was registered in the 
Collector’s office in the name of Chunder Gopnt Chuckerbutty, as 
an independent talook, assessable with an annual jumma of 702 
rupees. The allegation of the plaintiff was, that the defendants, 
Bhowanny Peisliaiid Chuckerbutty and Ramdoolub, did not pos- 
sess any propnetary right in the talook, which entitled them to 
separation from his zemindaree ; that previous to its separation, 
the jumma thereof was variable, and was raised in 1198, B. S. to 
2,418 rupees, 12 anas; and that the defendants, in 1199, B. S., in 
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collusion with the ministerial officers of the Collector, procured 1817 . 
the separation of the talook from his zemindarj at an under-rated 7 “ 

assessment of 702 rupees, thereby occasioning an undue enhance- 
ihent of the jumma assessed upon the remaining lands of his chucker- 
zemindary. The plaint concluded by praying that the talook of the butty and 
defendants should be subjected to an encrease of assessment, v, 

ximounting to 1,716 rupees, 12 anas; and that a proportionate a- 
bafement of ihejumma fixed on his zemindary should be allowed, roona Myc, 

The defendants, in answer, stated, that their talook was of a 
proprietary nature, such as to entitle them, under the regulations of 
Government, to separation from the zemindaree of the plaintiff ; 
that in the year 1789, it was accordingly separated from his 
zemindaree, and the /i/mma thereof adjusted by the Collector, in the 
presence of the plaintiff’s ^omashta, after a due consideration of 
such accounts and papers as were requisite for that purpose; that 
they then entered into engagements direct with Government, and 
that, under the regulations, no demand could be made upon them 
for an augmentation of the public assessment. 

Ramdooliib, one of the defendants, demised at this stage of the 
proceedings, and Mussummaut Sidhesree and others, his heirs, ap- 
peared to defend the suit. 

It appearing to the Zillah Judge to be clearly established by the 
evidence adduced by both parties, that the talook of the defendants 
had been liable to a variable previous to 1199, B. S., and 

that in 1 198, B S. it had been raised by the plaintiff to the amount 
of 2,418 rupees, 12 anas, he was of opinion, that the talook ;n 
question was not such as to entitle the defendants to separation 
from the zemindary of the plaintiff; and that the order passed by 
the Cullector, on the 27tli of May 1789, for the separation of the 
said talook, at an under-rated assessment of 702 rupees, was im- 
proper. Under these circumstances he passed a decree in favour 
of the plaintiff, directing that the talook in question should be 
subjected to an encrease of amounting to 1,716 rupees, 12 
anas, which should be paid by the defendants into the zemindar’s 
cutcherry ; and that the plaintiff should recover from the defendants 
the whole amount of jum?na, which had been withheld from him 
since the separation of their talook fiom his zemindaree in 1 179, 

B. S. The costs were made chargeable to the defendants. 

After an appeal had been preferred by the defendants from the 
above decision to the Provincial Court of Dacca, Doorga Koonwur 
Narain demising, his widow, Coroona Mye, and Panioti Alexan- 
der and others, auction purchasers of his zemindary, defended the 
appeal. 

The Judges of the Provincial Court all differed in opinion. The 
Second Judge (Sir R. Dick), was of opinion, that the Courts of 
civil judicature were not authorized to alter tlie assessment of 
estates, and that this power was vested exclusively in the revenue 
authorities. He therefore thouirht that the Zillah decree should 
be revised. The Third Judge (Mr. J. M. Pees) did not agree in 
this opinion. He considered it to be fully established by the 
evidence (oral and written), that the jummn of the talook in 
question had been variable previously to the separation thereof 
fiom the estate of the respondent: and that the talook was nut 
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1817. of such a nature as to entitle the appellants to claim a separation 
thereof from the respondent’s zemindaree, and that the respondent 
Pei\shaud^ was entitled, under section 12, regulation?, 1793, to a re-junclion 
Clmcker- ^f the talook, to this estate, but that no such order could be 
butty and passed in the present case, as the plaintiff had not claimed it in 
others, r. his original plaint. He accordingly declared his judgment, that the 
rn'iiTco' ^^cision of the Zillah Judge which fixed the amount of the jumma to 
roona Mye,^^ added to that of the appellant should be reversed ; and that the 
ami others. Collector should be ordered to re-assess the talook in question in 
the mode prescribed by the regulations in force, deducting from the 
jumma of the respondents the additional sum to which the talook 
of the appellant should be subjected. The case came on finally 
before the Officiating Senior Judge (Mr. Y. Burges). He was also 
of opinion that there was ample proof that the talook had been 
held at a variable jumma previously to the separation in A. D. 
1789; and that the tenure thereof was not such as to entitle the 
appellants to a separation. He concurred with the Zillah Judge 
as to the amount of the annual jumma to be deducted from the 
jumma of the respondents, and to be added to that of the appel- 
lants; and as he differed in opinion from the Second and Third 
Judges, he, under the provisions of section 7, regulation 3, 1797, 
(which gave him, as Senior Judge, a casting voice) passed a final 
judgment on the 20th of July 1813, confirming the decree of the 
Zillah Judge, and dismissing the appeal with costs. 

On further appeal from the above decision to the Court of Sud- 
cler Dewanny Adawlut, that Court (present R. Ker and G. 
Oswald), did not concur in it. The Court observed, that the 
claim preferred by the plaintiff, Raja Doorga Koonwur Naram, 
was solely and expressly to obtain an alteration of the public 
assessment fixed on the talook of the defendants at the decennial 
settlement; that the power of altering the assessment, fixed by 
Government on any estate, was not vested by the regulations in 
the Courts of judicature, but was reserved exclusively to the Go- 
vernor General in Council; and that consequently the claim of 
the plaintiff in this suit was inadmissible. Judgment was accor- 
dingly passed by the Siidder Dewannv Adawlut, reversing the 
decrees of the lower Courts, with (iosts payable by the parties 
respectively. 
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BABOO RUNJEET SING, Appellant, 1817. 

versm — 

BABOO OBHYE NARAIN SING, Respondent. July26tli. 


THE following is a genealogical sketch of the family of the 
parlies : 


BABOO AJEET NARAIN SING : 


Suroopjeet Sinij, 


Bhoop Narnin Sing, 


Dij Bijeb Sing, Suroopjeet Sing, Omrao Sing, 

I I (died without issue.) 

Bhoop Narnin Sing, Rnnjeet Sing, 

Defendant. 

Obitye Narnin Sing, Bliooj Narnin Sing, 

Plaintiff. (a minor.) 

This suit was instituted, (first in the Zillah Court of Tirhoot, 
but removed, under regulation 13, 1808, to the Provincial Court 
of Patna), by the respondent, in behalf of himself and a minor 
brother, to recover possession of a moiety of talook Keshoo Narain- 
poor, &c. an ancestrel estate. The plaint set forth, that on the 
death of Baboo Ajeet Narain Sing, his three sons succeeded to his 
estate, as members of a joint undivided family, and one of them, 
Omrao Sing, dying without issue, his share devolved on his two 
brothers ; that the estate was managed by Dij Bijeh Sing, the eldest 
son, and after his death, the second son, Suroopjeet Sing, the 
father of Runjeet Sing the defendant, and the defendant himself, 
had successively managed it; that they had, from time to time, 
paid a part of the profits to the plaintiff and his father, for their 
maintenance ; but that on the defendants refusing to give up pos- 
session of their share, a petition was presented to the Collector, 
by the plaintiff, praying that his name and the name of his brother 
might be entered as proprietors of a moiety of the estate ; that the 
Collector having informed him that he must first prove his title to 
the same by a civil action, he had instituted this suit for that 


According 
to the Hin- 
doo iflw, as 
current in 
Mitkila, a 
brother 
cannot be 
adopted by 
a brother ; 
and accor- 
ding to the 
same sys- 
tem of law, 
a childless 
Hindoo 
widow will 
not suc- 
ceed to her 
4iu.sband’s 
share of a 
joint undi- 
vided 

estate, if he 
hare any 
brothers 
living. 


purpose. 

The defendant, in reply, acknowledged that the family was 
undivided, but denied that the plaintiff had any claim to any part 
of the estate in question. He stated that Dij Bijeh Sing had large 
sums of money in his hands, the joint property of the family; that 
when the brothers wanted him to share itamoni: them, he gave up 
his share of the estate in question, but conditioned that bis name 
should be continued as proprietor till his death, and that the 
females of bis family should be supported during their lives ; that 
his son Bhoop Narain, father of the plaintiff, also executed a deed 
confiiining the one executed by his father. With regard to the 
thud slrare^ that of Omrao Sing, he stated, that he, before his 
death, appointed Suroopjeet (defendant's father) his Aurfa poofra, 
and gave him up all his propeity. He moreover claimed that share 
under a deed, executed by the widow of Omrao Sing, whereby she 
relinquished her share of her husband’s property to him (the 
defendant), on receiving 700 rupees for her maintenance. 

The Provincial Court did not consider the relinquishment of 
their share by Dij Bijeli Sing and Bhoop Narain at ail established ; 
and having doubts as to the legality of the alleged adoption, and 
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the validity of the deed executed in favour of the defendant by 
tlie widow of Omrao Sing, proposed the following questions to 
their Hindoo law officer: 

1st, Is the appointment of ei karta pootra valid without written 
deeds ’ 

2nd, Is the adoption of an elder brother by a younger brother 
valid? 

3d, Anceslrel property being in the possession of three brothers, 
one dies leaving a widow: who will succeed to his share? his 
widow, or his brothers? 

3 he Pundit gave the following answers : 

1st, The appointment of a kurta pootra is not invalid from no 
written documents having been entered into, though it were better 
that such had been written. 

2d, An elder brother cannot be the kurta pootra of a younger 
brother: for it is written in the Duttuca Mimansa, according to 
the doctrine of Sounacoy that an elder brother, an uncle, &c. cannot 
become a son. 

3d, In case of undivided property, if the deceased left no issue, 
the brothers, and not the widow, will succeed to his share. This 
is according to the doctrine of Narud Munee, as entered in the 
Mitakshura and other tracts. 

At the request of the vakeel the defendant, a fourth question 
was put to the pundit: Whether an elder brother might not be 
adopted, if there were no younger brother? To this he replied, 
that, according to the doctrine of Boudhayana, as stated in the 
Ubhtumhehy an elder brother cannot he adopted. The Couit, on 
considering the answers of the law officer, and the evidence ad- 
duced, were of opinion, that the claim of the defendant to the 
whole share of Omrao Sing was unfounded, either on the plea of 
uift, or adoption ; and that the deed of iiift executed in his favour 
by the widow of Omrao Sing was invalid, she having no right to 
the share of her deceased husband. A decree was accordingly 
passed in favour of the plaintiff, directing that he should be put in 
possession of a moiety of the estate in question. 

An appeal having been preferred by the defendant to the Sadder 
Dewanny Adawlut, that Court (present R. Ker and G. Oswald,) 
confirmed the decree of the Provincial Court, and dismissed the 
appeal with costs, (a) 


(a) In the Duttuca Mimama of Numla Pundita^ (translated by Mr. Suther- 
land,) in section .*), which trt*«ts of ibe mode of adoption, according to the text 
of Sounacuy it is tlnib laid down - “ Let the adopter, having performed various 
cen'moiiies, and having adorned with clothes and so forth, the boy, hearing ihc 
reflection of a son, &(’ ” The teim “ reflection of a son” is explained by the 
Commentator to mean tlic rcseintdancc of a son, that is the capability to have 
sprung from the adopter himself, through an appointment, (to laise issue on 
another’s wife,) or that the hoy to he adopted he one, who, by a marriagn 
of his mother, inii^lit have been the legitimate son of the adopter. It is added, 
“ nreordin^dy, the brother, paternal and maternal uncles, the daughter’s son, 
and that of a sister, are excluded ; for they liear not the resemblance of a son.’* 
Duttuca Mimansay section 5, para. 15 to 17 inclusive. — page 90. 
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NUB KOOMAR CHOWDRY. and RAM KOOMAR I 817 . 

CHOWDKY, Appellants, 

versus Aug. I4th. 

JYE DEO NUNDEE, and others, Respondents. 

THIS suit was instituted in the Zillah Court of Burdwan, on the The appel- 
7th of January 1807, by Thakoor Doss Nundee, to recover from the Ian ts were 
appellants and others the sum of sicca rupees 2,440, being the 
principal and interest of a bond. vincial 

The plaint set forth, that Anund Chund Chowdry, Raj Koomar Court to 
Chowdry, Ram Koomar Chowdry, and Nub Koomar Chowdry, 
were brothers, and lived as members of a joint undivided family ; ^ 1 ,^-^. 

that Anund Chund used to manage the fanuly estate at the swdder brother, on 
zemindaree cutcherry, and after his death, Raj Koomar acted as die ground 
manager for the rest; that on the 27th Phagoon 1211, B. S » 
borrowed 2,000 rupees from the plaintiff for the use of the family, beea '^umli- 
and executed a bond, bearing interest at one per cent per month; vided, and 
that the family is still undivided, and that Raj Koomar also is die 
dead. He therefore sued Bulram, the son of Anund Chund, f,” ^"owed 
the widow of Raj Koomar, (who were the heiis of those two per- bavin"- 
sons,) and Ram Koomar and Nub Koomar, in order to recover the been ap- 
piincipal of the sum lent with the interest due thereon. pbed for 

The widow of Raj Koomar said that she knew nothing about the fanii^ 
debt. The other defendants denied their liability to the debts ]y 
contracted by Raj Koomar, stating that the four brothers hadly; but the 
separated in the year 1203, B.S., and divided the family property decree al- 
among themselves. thein^nt 

The plaintiff filed the bond, and produced evidence in , proof of the same 
its execution, and of the payment of the money ; as well as that the time to 
family of the defendants was undivided. The defendants brought®'^® the 
witnesses to prove that the brothers were not in family Partnership 
The Zillah Judge was of opinion that it was clearly established by adjudged 
the evidence before him, that Raj Koomar did boriow the money, from the 
and execute the bond, as stated by the plaintiff; and that the sum ‘estate of 
so borrowed was applied to the use of the family, he being at tbcjjj^j.'^ 
time manager of all the concerns thereof. He therefore decreed a special 
that the defendants should pay the principal sum borrowed, with appeal was 
interest thereon, from the date of the bond up to the date on 
which his decree was passed. pnrt”oVthe 

Nub Koomar Chowdry, Ram Koomar Chowdry and Bulram decree, hs 
appealed from this decision to the Provincial Court of Calcutta, inconsis- 
where the appeal was defended by Jye Deo Nundee, Jug Mohun^^"^> 
Nundee and Kalee Doss Nundee, heirs of Thakoor Doss Nundee, 
who had demised. as gave this 

The Provincial Court, not being satisfied with the evidence pro- option was 
duced in the Zillah Court, desired the Zillah Judge to take further 
proof, a.s to the family being undivided, or not, and directed 
enquiry should be made, through the Collector, in whose namenewanny 
ceri3Lm mehnls, stated to be the property of the family, were re- Adawlut. 
gistered. The Collector reported that the name of Nub Koomar 
had been entered in the books of his office as proprietor of lot 
Kaadpoor, &c. 28 villages in pergunna Araeerabad^ ever since 1210 



S48 

1817 . 


Nub Koo 
mar Chow 
dry and 
Ram Kon 
mar Chow- 
dry, «. 
Jyc Deo 
Nunilee 
and others. 


‘ CASES IN THE SUDDKR DEWANNY ADAWLUT. 

B. S.; and the name of Ram Koomar, was jentered as proprietor of 
lot Nurain Patti, containini^ 13 viilag;es ; but that he had no means 
'of ascertaining what other persons might be sharers in these 
mehah. On consideration of the proceedings of the Zillah Judge, 
• and the further evidence taken by order of the Court, the Senior 
•Judge (J. Wintle) passed a decree confirming the decision of the 
Zillah Court, and directing that the respondent should recover the 
amount of the debt from the appellants and the widow of Raj 
► Koomar Chowdry ; but added, that if the appellants had any claim 
to recover that sum from the estate of Raj Koomar Chowdry, they 
were at liberty to sue his hens for the same. 

Nub Koomar Chowdry and Ram Koomar Chowdry being still 
dissatisfied with the foregoing decrees, presented a petition to the 
Court of Sudder Dewanny Adawlut, praying for the admission of a 
special appeal, on tlie following pleas : 1 st, That the bond specified 
that Raj Koomar received the sum borrowed in gohlmohurs, and the 
witness, through whom it is said to have been delivered, stated that 
the money was paid in rupees; 2d, That it was proved by the evi- 
dence of the witnesses that the four brothers had separated, and di- 
vided the family property in 1203, B JS ; 3d, That it w^as clearly es- 
tablished by the refiori of the Collector, that they (the appellants) 
bad separately purchased certain mehah which they still held in 
their own names respectively ; 4tlT, That none of the witnesses had 
stated that Raj Koomar borrowed the money wliile rhe family was 
Tjndivided, or that the money was expended for the mutual ad- 
vantage of the family ; 5th, That the decree of the Provincial 
Court declared that it was proved that the family was undivided, 
but left them the option of reco\ering the amount payable to the 
lespondents from the estate of Raj Koomar; this permission to 
prosecute they pleaded as a proof that rhe family was divided, as it 
could not have been given, but on proof that the family partner- 
ship was dissolved at the time this transaction took place. 

The Court of Sudder Dewanny Adawlut admitted a special 
appeal, for the purpose of deteimining whether tiie order passed 
by the Provincial Couit, granting permission to the petitioneis to 
institute a fresh suit against the heirs of Raj Koomar, was just 
and proper, or otherwise. 

When the suit came to a final hearing in the Court of Sudder 
Dewanny Adawlut, the appellants brought foi ward no furthrrplcas, 
than those adduced in their first petition for the admission of a 
special appeal. 

The respondents (after premising that the fact of the debt 
having been incurred could not be disputed), replied to the fiist 
plea that the validity of the bond was by no means affected by 
the circumstance of its specifying one description of coin, and the 
witness (through whom the money was delivered) deposing that 
it was paid in another description of coin. With respect to the 
second plea, of the separation having taken place in 1203, B. S , 
the respondents alleged, that had the separation taken place there 
would have been a formal partition of the property, real and per- 
sonal, and the deed of partition would have been registered in the 
Zillah Court. In reply to the third plea, they observed, that 
the report of the Collector, stating that certain villages were 
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separately entered in his books in the names of the appellants 1817. 
(from which they wished to estabhsh the inference of their being* “ “ 

separated from the rest of the family), could not avail them, 
much as it was a well known fact, that lands are frequently regis- ^ry and 
tered in the Collector’s office, as being the property of one indi- Kam Koo* 
vidual, although he may have many partneis in that property, Chow- 
of whom the Collector has never heard. In answer to ^he 
remainintr pleas, they observed generally, that the money had beenjee and 
borrowed by Raj Koomar, and applied by him to the use of the others, 
joint family, of which the appellants were, at the time of con- 
tracting the debt, and still are, members. 

On the 14th of August 1817, the case was finally decided. 

The Court (present R. Ker and G. Oswald), saw no reason for 
reversing that part of the decree of the Provincial Court which 
affiirned the decree of the Zillah Couit in favour of the plaintiff, 
and therefore finally confirmed that decree; but they annulled so 
niiich of the decree of the Provincial Court, as gave the appellants 
an option of recovering the amount of the sum decreed against 
them, fiom the estate of Raj Koomar. 


PERTAUB DEB, Appellant, 181B. 

versus 

SU PtRUP DEB R ATKUT, (a Minor, through Jumeut Lal, Jan. I9th. 
his Guardian), Respondent. 

THIS suit was instituted on the 19th of June 181 1, in the Provin- claim hy 
cial Court of Moorshedabad, by the appellant, in order to recover appellaat 
from the respondent possession of the zemindary of pergunnah 
Bykuntpoor, and the title of Raikut. Suit laid at 46,431 rupees, ° 

The plaint set forth, that according to the custom of the family usage, 
of the zemindars of Bykuntpoor, the person in possession of the whereby a 
estate is called Raikut y and that after his death, the estate and 
title of Raikut goto the next eldest brother, who, during the life- brother, to 
time of \.\\e Raikut y has the Muhal chooreh bundhara assigned the preju- 
to him for his maintenance ; that in the event of there being no 
surviving brother, the eldest son of the late incumbent succeeds 
the estate and title: that on the death of Dhiirum Deb ’ 
he, having no brothers, was succeeded by his son Bhurut Deb that such 
Raikutythe oldest of six brothers; that on the death of 13hurut was not 
Deb he was succeeded by the third biolher Dhurup Deb 
the second having died in the interim; that Dhurup Deb having ® 
survived all Ins brothers, was succeeded by his son Jantee Deb 
Raikuty the brother of the plaintiff; that he, on his death-bed, 
appointed the plaintifi' his successor, and died on the 8th Bysakh 
1207, B. S. ; that after he (plaintiff) had assumed the title and 
taken the estate, he sent Ramaitund Chukerhntty with a petition 
to the Collector, praying that a purwanna might be issued con- 
firming him in the zemindary ; that Ramanund did not present the 

VOL. II. K K 
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1818^ petition sent by him (the plaintiff), but forged other petitions, 

stating that Surrup Deb, the son of the deceased zemindar, was 

Pcrtaub legal successor to his father, and got himself appointed serberakar 
Sumi estate of the defendant, then a minor ; that on hearing this 

Raikut. * (plaintiff) applied to the Collector to have his own name 
entered in the records as zemindar, but the Col’tctor informed 
him that the orders passed in this case could only he reversed by 
a regular civil suit. The plaintiff further stat. d that the Court 
of Waids having removed the serberakar^ ordered that the estate 
should be let in farm; and that to prevent a straniier fiom 
getting a footing in the estate, and to protect it from injury, he 
had consented to'take the farm thereof, but contended that this 
could not be construed into an acknowledgment, on his part, of 
the right of the defendant to hold the estate as zemiiiddr. 

The defemlant, by his guardian, denied that the family custom 
was as stated by the plaintiff, and pleaded that the estate hud 
always descended from father to son, as was the treneral custom 
among the Hindoos. He stated that when Jantee Deb, his father, 
was on his death*bed, he appointed the plaintiff his (defendant's) 
guardian, and after causing a petition to be written to tliis effect 
to the Collector, died; that the plaintiff immediately installed him 
as Raikut, and sent petitions to the Collector, praying that he 
might be confirmed as Raikut and zemindar, and that he himself 
might be appointed serberakar; that the plaintiff was appointed 
guardian of his person, and Ramanund Chukerbutty serberakar 
to manage the estate: that when the estate >>as faimed by order 
of the Court of Wards, the plaintiff took the faim thereof, and had 
frequently designated him as zemindar and Raikut, in petitions 
presented to the Collector and other public documents. 

The plaintiff did not produce any documents in support of his 
claim. The defendant filed a number of petitions piesented by 
the plaintiff, at different times, to the Collector, and other docu- 
ments executed by him (plaintiff) wherein he styled the defendant 
Raikut and zemindar of Bykuntpoor. The Provincial Court of 
Moorshedabad, on considering all the circumstances and evidence 
in the case, were of opinion, that it was clearly pio\ed, that on the 
death of the father of the defendant, the plaintiff sent a petition 
to the Collector, praving that the defendant might be confirmed 
as Raikut, and that he himself mi.iht be appointed serberakar; 
that he took the estate in farm, first for five, and again for six 
years, and that he designated the defendant zemindar in ihe en- 
gagements (Att6oo/ettts), and in a paper railed tlie tahood melanee, 
filed by him in the Collector's office, by order of the Collector. 
For these and other reasons detailed in their decree, the Court 
considered the rnjht of the defendant clearly established, and 
accordioL'^ly dismissed the suit of the plainiifl’ with costs. 

The plaintiff was not satisfied with this decision, but preferred 
an appeal lo the Court of Sudder Dewanny Adawlnt, on the plea 
that his witnesses had not been examined, or his docniments 
received 'I he appeal being admitted, the res[)ondent resisted the 
claim on the same grounds as he had brouglu forward in the Pro- 
'vincial Court. The appellant filed a koorseenama^ or genealogical 
UDle, and other documents in support of his claim. The Court, 
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observing that the point at issue was the family custom, and that 

this point had not been entered on, directed that the parties should ' 

name their witnesses to prove that point. The names of 

witnesses having been given in, the papers were sent to the Judge SnirupDeb 

of Zillah Kungpoor, in which district the contested estate is situate, lUikiik. • 

with orders to examine tiie witnesses, in presence of the parties^ 

or their coiK'^tituted atlornies, and report the result to the Court. 

That officer liaving examined the witnesses, transmitted their 
depositions, together with his proceedings, to the Court. The 
following statement is extracted from the evidence and proceedings 
above mentioned : 

Mahadeb, the ancestor of the f.imily, had two sons, Shishoo 
Sing and Beesoo Sing, Shishoo Shmg the eldest, became Raikut 
of Bykuntpoor, and his sons took the cognomen of Deo or Deb. 

The second son became Raja of Cooch Behar, and his sons' 
assumed the cognomen of Narain. 

From Shishoo Sing to Jantce Deb, the father of respondent* 

(both inclusive), twelve persons successively had possession of the 
estate; the fiist, second, third and fourth each succeeding his 
father. Tlie fonitli, Sheeb Deb, it is asceitained, left behind 
him a son, named Riituii SiniT. The witnesses ot the respondent 
depose that he was nut bom in wedlock, being the son of a knneez^ 
or slave-girl : the witnesses of the appellant could not say whether 
he was a legiiimate son, or the son of a kuneez ; but both agree that 
the son of a kuneez could not succeed as Raikut. It is moreover 
pioved, that the legitimate sons of the family invariably bore the 
cognomen of Deb. This, combined with the evidence ot respon- 
dent’s witnesses, affords strong grounds for the presumplioii that 
he was illegitimate. Sheeb Deb was succeeded (6) by his brother 
Muhee Deb, who was succeeded (6) by his son Bhooj Deb, who 
was succeeded (7) by bis nephew Bishen Deb. It is asceitained 
that Bishen Deb, at his death, had three sons : viz. Mukoond Deb, 

Bhyroo Deb and Kaunt Deb, notwithstanding which his brother, 

Dhuriim Deb, became (8) Raikut. The witnesses for the respondent 
depose, that on the death of Bishen Deb, Dhurum Deb took forcible 
possession of the estate, and that on this Mukoond Deb took up 
arras to oppose him ; but that Dhurum Deb, having contrived to get 
him into his power, put him to death, and that on hearing of this, 

Bhyruo Deb drowned himself, and Kaunt Deb fled, and has never 
since been heaid of. Some of the witnesses for the appellant 
confirm the murder of Mukoond Deb, and the drowning of 
Bhyroo Deb, but do not aijree with regard to the fate of Kaunt 
Deb. Dhurum Deb was succeeded (9) by his son Bhoop Deb. He 
died leaving no son, but a son was born to him after his death. 

The child however not being born during the life-time of Bhoop 
Deb; Bikrain Deb, the brother of the deceased, became (10) 

On his death he wus succeeded (11) by his brother Dhurup Deb. 

The appellant’s witnesses depose that he was survived by a son, 
named Bhoop Deb, who they say, was born of the daughter of one 
Benode Sirdar, after the marriage of Bikram Deb with his mother, 
but thev are unable to state how long after the marriage he was 
born. The witnesses for the respondent state, that the daughter of 
Benode Sirdar was brought to the house of Bikrain Deb in a slate. 
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pregnancy, and that Bhoop Deb was born five or six months 
Perfaub I so that it is doubtful whether he was a legitimate son of 

J)eb, V. B‘J<ram Deb, or not. However this might be, the witnesses 

Sumip when Dhurup Deb took the estate, he was but nine 

Raikut. or ten years old, and could not have enforced his rights, even if 
he had any, against his powerful opponent. Dhurup Deb was 
succeeded (12) by Jantee Deb, the father of the respondent. 
Thus there appears to have been seven instances of the son suc- 
ceeding his father, and but three of the brother succeeding to a 
brother to the prejudice of surviving sons. In the first instance, 
it may be presumed that the son was illegitimate ; in the second, 
that the brother seized the estate by force, and maintained pos- 
session thereof by violence; and in the third, the legitimacy of 
tlie son appears doubtful ; besides which, he was very young, and 
consequently unable to maintain his rights. It appears that in 
the family of the Raja of Cooch Behar, (which is descended from 
the same common uncesloi* with the Bykuntpoor family), the same 
usage obtains, as is general among the Hindoos: viz. that a son 
succeeds to his laiher’s estate. The appellant, moreover, was 
unable to shew by whom the custom alleged by him, so contrary 
to the Shaster, was introduced into the family; at what time, and 
for what leasons. 

'Ihe Judge of the Sadder Dewanny Adawlut (R. Ker), who 
tried this case, on weighing attentively the whole of the pro- 
ceedings, observed that the only instance adduced of a brother 
succeeding to a brother, to the prejudice of a suiviving son capable 
of succeeding, (the evidence fully warranting the piesumption of 
the illegitimacy of the sons in the other two instances quoted) 
was one, in which the brother seized on and maintained his title 
to the estate by violence, and could not consequently be quoted as 
authority for upholding the custom on which the appellant founded 
his claim : that the right of the respondent to the estate was 
clearly established, both by the family usage, and by the consent 
of the appellant ; and that the facts of the appellant having under- 
taken the guardianship of the respondent, his having taken the 
estate in farm, and designated the respondent as zemindar in the 
kiibooleuts and (he tahood melanee ^ were convincing proofs of his 
admission of the title of the respondent. A final order was there- 
fore passed, maintaining the respondent's right to the estate, 
dismissing the appeal, and making the costs of both Courts pay- 
able by the appellant. 
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MUSSUMMAUT SEETUL BHAO, (Widow of Doarka 1818 ^. 

Doss, deceased), Appellant, — T - — ' 

versus 

EMAUM KHAN, and MOOHUMMUDEE KHAN, 

Respoodents. 

THIS action was originally brought by Laljee Mull, GomashtaThe priacl^^ 
of the banking-house of Gopal Doss and Doarka Doss at . 

ruckabad, in the Zillah Court of Furruckabad, to recover from 
the respondents the sum of 5,148 rupees, principal and interest sues to re- 
due on a bond. ^ 

The plaint set forth, that the defendants, having borrowed 
sum of 2,574 rupees from the house of Gopal Doss and Doarka of 
Doss, executed a bond for that sum on the 5th of Rubbee ool uwul the house, 
1211, Hijeree(^^\\\ of September 1796), in favour of Deokynundun, on h bond 
who was at the time head gomashta of the firm; that f^vonrof'^ 

nundun having died, he, Laljee Mull, was appointed ^omasA^a, head 
and instituted this suit to recover from the defendants, who hsid go7?iashta, 
refused to pay the debt, the sum of 2,574 rupees principal, and a Lhiim ad- 
like sum for interest ; the interest at the legal rate having exceeded ' 
the principal. 

The defendants pleaded that they were not answerable for the 
debt, as the money was borrowed by the order, and for the use of 
the .Nuwab of Furruckabad, whose servants they were at the time. 

The plaintiff, in proof of the debt, filed the bond, together with 
the books of the him, wherein the transaction was entered, and 
brought one witness to prove the execution of the bond. The 
defendants filed a muhzur nama (or declaratory deed), wherein 
they stated that they were servants of the Nuwab of Furruckabad, 
and that they were in the habits of borrowing money for his use, 
and called publicly upon any respectable persons, who were ac- 
quainted with the circumstances, to come forward, and affix their 
signatures to the deed in attestation of the truth of the facts therein 
alleged. This deed was written on stampt paper, and boie 19 
signatures. 

At tills stage of the proceedings the case was transferred, under 
the provisions of regulation 13, 1808, to the Proviiund Couit of 
Bareilly. The case having come to a hearing on the 17ih of 
September 1810, the Judges of the Court nonsuited the plaintiff, 
because he had sued without having obtained Vi mokhtarnania from 
the membeis of the firm of Gopal Doss and Doaika Doss. 

Laljee Mull having procured a from Mussiimmaiit 

Seetul Bhao, widow of Doarka Doss deceased, who was said to have 
been sole proprietor of the firm, instituted afresh suit on the 10th 
of April 1811, when the plaint was in substance the same as that 
originally filed in the Zillah Court. The defendants, in addition to 
the plea adduced by them in the Zillah Court, denied the execution 
of the bond, and pleaded, that as the bond was said to have been 
executed in favour of Deokynuudun, he, or his legal representa- 
tives, were the only persons who were authorized to sue thereon. 

On a perusal of all tlie proceedings of the case, the Court was 
of opinion that this action ought to have been brought by Deoky- 
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nundun, or by his legal representatives, as it was not proved, 
whether he lent the money to the defendants from his own funds, 
or fiom the funds of Ins employers, viz. the Hrm of Gopal Doss 
and Doarka Doss; that at all events, Laljee Mull had no ii)^ht to 
maintain the suit, there being no proof that Mussummaut Seetul 
Bhao was the widow of Doarka Doss, and proprietor of the firm in 
question. For these and other reasons detailed in their decree, the 
Couit (lismis^ed the suit on the 24th of Match 1813, with costs 
payable by the plaintiff. 

Laljee Mull, being dissatisfied with this decision, preferred an 
appeal to the Court of Sudder Dewanny Adawlut. Previously to 
the admission of the appeal, Seetul Bhao presented a petition to 
the Couit, stating that she had discharged Laljee Mull from her 
service, and prayed to be allowed to carry on the appeal in her 
own name. Her prayer was granted. The pleadings on both 
sides weie similar to those filed in the Provincial Court. 

The Court (piesent J. Fendall and G. Oswald) were of opinion 
that there was no reason to doubt the validity of the bond, as the 
respondents, in their answer to the original plaint filed before the 
Zillah Judge, acknowledged the execution thereof ; and that it was 
fully proved, both by the confession of the respondents, and the 
evidence of the witnesses, that Deokynnndun was, at the time this 
transaction took place, bead gomnshta of the banking-house of 
Gopal Doss and Doarka Doss; and that the money lent was taken 
from the funds of that house. It was also established beyond all 
doubt, from the records of certain cases previously decided by the 
Court, that the appellant was the widow of Doarka Doss, former 
owner of the banking-house, and that she was authorized to sue 
for the debts due to the house. They therefore, on the 28th of 
February 1818, set aside the decision of the Provincial Court, and 
adjudged that the appellant should obtain from the respondents, 
in execuiion of theif decree, the sum of 5,178 rupees, being the 
piincipal and interest claimed on the bond. The whole of the 
costs were made payable by the respondents. 
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SYUD KHADIM ULLEE, Appellant, 

versus 

DULJEET SING and BliOLA DUTT, Respondents. 

THIS was an action brought by the appellant in the Zillah 
of rirhoot, on the 4th of July 1806, to recover from the res- 
poudents possession of mouza Rnsoolnugur (called also Uttoofor posses* 
Manikpoor), an usillee nizamut mehal situated in pergunna Surey-sion of a 
sur, siikar Hajeepoor. The plaint set forth, that the village 
question was formerly the hereditary estate of Diiljeet Sing ; that of ^^rt- 
he, having borrowed from ihe plaintiff the sum of 2,08 1 rupees, gage and 
executed, through the agency of Bhola Dutt, his son, a deed of conditional 
mortgage and conditional sale for the sai<l village, dated the l^thof 
June 1801 (21st of the second Jeyt, 1208, F. S.), redeemable on 
or before the 21st Jeyt 121 F. S., a period of five years, and adeemible 
huhzoolwusool, or receipt for the said sum; and that both these 
deeds weie registered in the registry office of the Zillah, Bhola ^"‘^***‘*' . 
Dutt appearing in' person before the register to authenticate them : 
that as the period allowed for redemption had elapsed, and the sum jent to B 
lent had not been repaid, the plaintiff* instituted this suit to obtain only i,;i00 
possession of the estate, as conclusively transferred under the deed 
of conditional sale. avouMhe 

The defendants acknowledged the execution of the kuhala and imputation 
kuhzoolwusool, but resisted the claim of the plaintiff to possession pf taking 
of the villap, on the plea that they had only received from 
tlie sum of 1,300 rupees, and that on being pressed to pay the^.^! ,*|ig 
balance of the sum entered in the bond, he declined doing so, but lercst on 
p»romised to give up the deeds on their repaying him the actual sum 
sum lent: that they frequently tendered payment of the said 
but that he, on plea of interest, refused to give up the deeds, and prmci- 
that they, on their part, declined paying the money till the deeds pal, and 
were given up. They stated that they were willing to pay the caused the 
sum received by them, and contended that the lender iheieof by 
Uiem, previously to the expiration of the period allowed for re- entered in 
dcMiiption, was sufficient to bar the plaintiff’s claim to possession, the bond, 
I’he Zillah Judge did not tliink it necessary to hear the evidence pnnei- 
of the witnesses of the defendants in support of the pleas ur^ed by -^’j^l^dlhat 
them. He considered that the attestation on oath of Bhola Unit j,eifenoten- 
lo the authenticity of the kubala and kubzoolwusool before the tulcd to 
register (when these deeds were registered), was sufficient proof P^’sscssion 
of the payment of the whole sum stated by the plaintiff* to have 
been lent by him to the defendants. He was of opinion that tlie expiration 
defendants were not entitled to redeem the property, as their offer ot the pe- 
to pay 1,300 rupees was not sufficient; and that to have reserved 
that ritrht to themselves, they should have tendered, and in case 
tlie plaintiff* refused to receive it, should have deposited in Court, i,owever 
the 'Slim of 2,081 rupees. He therefore passed a decision in favour unlerea 
of ihe plaintiff*, directing that he should be put in possession of the ^i'***^ i*® 
villaoe ^ ^ shouldre- 

^ COVtP tllti 

3 he defendants, being di.ssatisfied, preferred an appeal, in prineipHi 
pauperis, {o iht^ Provincial Court of Patna, on the same pleas as sum actual- 
tliey had urged before the Zillah Judge. The Provincial Court 


1813. 

Mar. iSiii. j 
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1818 . previously to passing final orders on the appeal, directed the Zillah 
interest depositions on oath ot‘ the witnesses lo the 

thereon ^ubala and kubzoolwusool. 

as there 1 he cause having come to a final hearing, the Court Were of 
was HO at- opinion, that it was proved by the evidence of the witnesses, that 
ohtam OSH plaintiff paid to the defendants the sum of 1,300 rupees, and 

rioiis inte- being a Moosulmaun, whose religion forbad his taking interest, 
rest beyond be had caused the defendants to consolidate with the principal the 
the le^al sum of 781 rupees, (which is the interest of 1,300 rupees at 12 per 
cent per annum for five years,) and enter the whole sum of 2,081 
rupees in the kubala^ as the principal sum lent; they considered 
that he had thereby forfeited his right to interest, and that he was 
not, under such a deed, entitled to possession of the village. They 
therefore reversed the Zillah decree, and directed that whenever the 
defendants should pay into Court the sum of 1,300 rupees, with 
interest from the date of their decree up to the date of payment, 
they should regain possession of the village, possession of which 
had been given to the plaintiff' under the decree of the Zillali Court. 

The appellant having petitioned the Court of Sudder Dewanny 
Adawlut for the admission of a special appeal, the Couit admitted 
the appeal for the purpose of considering the question of interest 
involved in the decision of the Provincial Court. On the ultimate 
trial of the case, the Court of Sudder Dewanny Adawlut (present 
R. Kerand G. Oswald) concurred with the Provincial Court as far 
as 1 elated to the rejection of the appellant's claim of possession of 
the >illage, but did not consider his right to interest upon the loan 
barred by the transaction, as there was no attempt lo obtain usu* 
nous interest beyond the legal rate of 12 per cent. They therefore 
passed a final judgment, directing that the respondents should re- 
pay to the appellant the sum of 1,300 rupees as principal, with a 
like sum as interest (the accumulation of interest at this time 
havins: exceeded the principal), and that the appellant should ac- 
count for the produce of the village for the period during which he 
held possession under the Zillah decree, and repay to the res- 
pondents the mesne profits with interest thereon, at the rate of 
twelve per cent per annum. 
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MUSSUMMAUT RUBBEE KOOR, Appellant, 


versus 

JEWUT RAi\i» Respondent. 


1818. 


April Ist. 


THIS Fuit was instituted in the Provincial Court of Benares, on The «p- 
the 5ih of March 1811, in formd ‘pauperis^ by the appellant, 

Hindoo woman who had embraced the Moohummudan faith, to 
recover from the respondent, her husband, and others, possession had em- 
of a house situated in the city of Benares, and other piopeity, hraeod the 
valued at 5,382 rupees. Mooliuiu- 

She stated in her plaint, that the house, valued at 4,000 rupees, fi’thl^sued 
and <roId and silver ornaments, to ihe value of 1,382 rupees, had her tms- 
devolved on her, at the deatli of her father and mother, and that hand to re- 
she having from conviction, and of her own free will, embraced the‘^°'[®*' Pj*?' 
Moohummudan faith, her husband, in league with other persons, 
had sold the gold and silver ornaments in order to defraud her, on her at 
and had deposited the proceeds of the sale in the banking-house of the death 
Goomun Doss and Cliutter Boj Doss : and that, as her husband P®" 

refused on demand to give up the house and the value of \punckayt 
ornaments, she instituted this suit to compel him and the said decided 
bankers to deliver up the property to her. that she 

Baboo Bullum Doss, qomashta of the banking house of Goomun (P^twions 
Doss, and Chutter Boj Doss, presented a petition to the Court, in 
behalf of the firm, staling tliat the cotwal of the city had deposited forfeited all 
the sum of 1,382 rupees in their hands, in conformity with an claim to the 
order of the City Magistrate, under date the 13th of Febiuary 
1808, passed in the case of Jewut Ham versus Abdoolla Shah, and her profli- 
declared that they were ready to deposit the money in Court, gate con- 
wheneverthey should be called upon to do so. Their 

Jewut Ram resisted the claim of the plaintiff, on the following 
grounds: He stated that the plaiiiiifi' was his wife, but that some the clami 
time ago she formed a criminal connection with one Abdoolla dismissed. 
Shull : that he complained against them both in the Foajdaree 
Court, when the case was, with the consent of himself and his wife, 
submitted to a punchayt for decision : that the punchayt gave 
their award in the following terms : “ Mussummaut Rubbee Koor, 
from her profligacy, is looked upon as one dead in \iiw (foutee). 

It is contrary to custom to leave propeity in the hands of one dead 
in law, or an idiot, lest it be destroyed, or made away with. The 
owners of the property in question are her husband and two res- 
pectable man ied daughters. It IS expedient that the ornaments 
and other property be given up to her husband, and to Mohuulal, 
the husband of her eldest dauuhter, and that they sell the same, 
and deposit the proceeds thereof with some respectalile banker, 
and that Jewut Ram and Rubbee Koor receive the interest thereof 
during their lives for tlieir subsistence. After their deatlis, the 
principal will devolve on the tw'o danerhters, who will perform their 
funeral rites. Let Jewut Ram and Mohunlal take Rubbee Koor 
home, and let them take care ih.it she do not again take to these 
profligate courses. By the custom of the tiibe, profligate women 
are entitled to nothing but maintenance:’' that in consequence of 
this award, he and the plaintifl' nintually enured into agreements 
VOL. II, L L 
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ifiig. (razeenamas) to live together, the plaintiff declaring the whole 

controul of the properly in question to be vested in him : that the 

maut^Rub decided the case according to this award : that the or- 

bt'eKoor * were sold, and the proceeds 1,382 rupees, deposited in 

V. Jowiit ’ the banking-house of Goomun Doss and Chutter Boj Doss, and 
•Ram. that he took the plaintiff to his house, and supplied her with food 
and raiment from the interest of the deposit ; that she remained 
with hrm nearly a year, when she again formed a criminal connec- 
tion with Abdoolla Shah: that as she, by this dissolute couise of 
life, brought disgrace on him and his family, he charged them both 
with adultery, but as they were acquitted by the Court of Circuit, 
he, having no further remedy, remained quiet. He further stated 
that Abdoolla Shah had instigated her to make this claim, and 
pleaded that she had no right to the property, as on her marriage 
the right thereto became vested in him. 

'Ihe plaintiff pleaded in her rejoinder that she was not bound 
bv the award of the punchayt^ as the case was submitted to them 
without her consent, and that when she executed the razeenama 
she was not a free agent, having been compelled by her husband 
to do so. 

Tlie case came to a final hearing on the 6ih of September 1813. 
The Couit observed, that section 3, regulation 8, 1795, provided, 
that when the parties in a suit are of different religions, Moohom- 
niudan and Hindoo, the decision must be grounded on the law of 
the religion of the defendant, so that this case came under the 
Hindoo law. On inspecting the criminal proceedings, held at the 
suit of the defendant, it appeared that the decision of the magis- 
trate, on the first complaint, was grounded on the award of a 
punchayt, composed of persons of the same caste as the plaintiff, 
who had not then apostatized from the Hindoo religion : and that 
accoidnig to this decision, she had foi felted, by her profligacy, all 
claim to the property in question, being entitled only to food and 
raiment for the support of life. The Court observed, that as she 
had since forsaken her own reiiifion, and received food and rai- 
ment from Abdonlla Shah, the only ground on which she might 
have claimed ihe properly of her parents no longer existed ; and 
that her plea regarding the punchnyt could not avail her, as she 
had viitually assented to the awaid uiven bv them, inasimich as 
she had never appealed from the decision of the magistrate, which 
was founded on the said award, and had lived with the defendant 
for nearlv a year after it. Under these circumstances the Court 
insmissed her claim. The usual order in cases of paupers was 
passed with iee:ar(l to the costs of suit. 

T he plaintiff b^'lntr oissaiisfied wiih this decision, appealed the 
case to the Sndder Dewanny Adawiut. I'hat Court (present R. 
Kerand G. Oswald), seeing no reason to alter the decision of the 
Provincial Court, dismissed the appeal with costs. 



CASES IN THE SUDDER DEWANNY ADAWLUT. 


5?59 


RADHA KISHEN and Otliers, . Appellants, 1818. 

versus ^ 

SHAM SERMA, RAM DEB SERMA, PULTA RAMs SAHOO, AprilBth. 

KlSHEN SAHOO, and Others, Respondents. 

THIS action was broug:ht in the ZiRah Court of Tipperah, on A Jujmait, 
the 1 3th of November 1818, by the appellants, who are Bramins,®' 
to establish their ri^ht to officiate as Prohits^ or piiests, to 31 famt- doo^family 
lies of Sahoos, who inhabit the village of Chapulpara. The suit who em- 
was laid at 505 rupees, the annual amount of fees. ploys a 

It was set forth in the plaint, that the ancestors of the plaintiffs, 
and of Sham Seima, Ram Deb Seima and the other Bramin 
defendants had from time immemorial held the office of Prohit. priest, is 
or family priest, to the Sahoos (a class of people of the /iwwwea h- 
caste of Hindoos), who resided in the pergunnas of 
Zyn Shahee and Lukia, and shared the fees arising from the per- g„ci, 
forinance of religious ceremonies ; that a partition having taken whilst ca-* 
place, a four ana share fell to the ancestors of the plaintiffs, con- P*'*’*® 
sisting of (he villages of Kukalia, Taleekulla, Bullakoot and Cha- 
pulpara: that the remaining 12 anas fell to the share of tlie Bi a or other 
min defendants, and that each party performed the usual cere- roIi!fiou& . 
monies in the houses of their JujmanSy (or families employing them 
in sacrifices, &c.) and received the fees aiising therefrom, without 
tlie interference of the other party, till the year 1206 B. S (A. J>. 
1799-1800), when KalooSerma, Hurree Senna and others of the 
12 ana sharers, interfered witli the rights of the plaintiffs, and by 
performing the religious ceremonies in the houses of some of the 
Sahoos of Chapulpara deprived them (the plaintiffs) of the fees 
arising tlierefrom : that the plaintiffs having prosecuted these 
interlopers in the Zillah Court of Mymunsing, a decree was passed 
ill their favour by the Judge in A D. 1801; that Sham Serraa, 
and others again interfered in 1216, B. S. (A. D. 1809-1810), and 
deprived the plaintiffs of the privilege of performing the religious 
ceremonies for 31 families of Sahoos of Chapulpara: that they 
sued them in the Zillah Court of Tipperah, (to which zillah the 
villages had been transferred), and obtained a judgment in their 
favour in the Register's Court : that the case being appealed to the 
Zillah Judge, that officer did not think it necessary to go into the 
merits of the appeal, being of opinion that the decree passed by 
the Judge of Mymunsing was sufficient to uphold the right of the 
plaintifi's, but directed that if that decree had not already been 
carried into execution, the plaintiffs should sue out execution 
thereof : that the plaintiffs accordingly sued out execution, and 
had been put in possession of nearly all their rights, when the 
Dacca Provincial Court, on the petition of Lukee Nurain Sahoo 
and others, passed an order diiecting that execution should be 
stayed, leaving the plaintiffs the option of instituting a regular 
suit to establish their rights. They in consequence instituted the 
present action against Sham Serma and others, Biamins, and 
Puita Ram Sahoo, Kishen Ram Sahoo and others (31 persons) of 
the Sahoo caste, in order to compel the latter to employ them as. 

Prohits, and the former to abstain from performing religious cere- 
monies in the houses of the latter to their (plaintiffs) prejudice.. 
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1018 . Sham Serma and the other Bramins denied that the plaintiffs 
had the exclusive rijrht of performing religious ceremonies in the 
K*!^ht'n and the Sahoos of Chapulpara. They declared that the 
others, w. office of Prohit was not hereditary, but that the Jujman was at 
Sham Ser- liberty to employ w'hatever Bramiw he pleased, as his priest, and 
mn and that they had officiated as pt tests of the Sahoos of Chapulpara by 
others. p^press desire. 

Pulla Ram and the other Sahoos resisted the claim of the 
plaintiffs, on the plea that it was optional with them to employ as 
Prohits whatever Bramin they pleased. They stated that they were 
jnsl'y dissatisfied with the plaintitfs, as they were in the habits of 
demanding such exorbitant fees for the performance of sacrifices 
aiui other ceremonies, as reudeicd it impossible for them to have 
them pei formed pioperly. 

The Zill'dh Judge was of opinion that the right of the plaintiffs 
to officiate as Prohits of the Sahoos of Chapulpara by virtue of the 
paitition above alluded to, was clearly established both by the 
evidence adduced in this case, and by the decrees passed in favour 
of the plaintiffs bv the Judge of Myrnunsing, and the Rt gi.ster of 
Tipperah. He therefore passed a decree, direciing that Pulia 
Ram and the other Sahoos residing in Chapulpara should employ 
the plaintiff's as Prohits in the performance of sacrifices and other 
religious ceremonies ; and as it appealed that, notwithstanding 
the former decrees, the Sahoos had contumaciously lefused to 
employ the plaintiffs, they (plaintiffs) w^ere enjoined to apply to 
the Court, in case they should persist in their lefns d, in order 
that the Court might punish them by the imposition of a heavy fine. 

The defendants appealed to the Provincial Court of Uacca. 
The Bramins produced no new plea. The Sahoos contenrled, 
that the Jvjvmn had a right to employ any Prohit he pleased, and 
that the mere circumstance of r* siding in a village, uhi( h the 
plaintiff's claimed to have fallen to thtnr share, did not render it 
incumbent on them (Sahoos) to employ them as Prohits. 'fhey 
also contended, that as the plaintiffs were not their hool Prohits 
or family piiests, that they were justified in not employing them. 
Ihe respondents (plaintiffs) denied the light of a Jujman to dismiss 
his Prohit, alleging tha« the riohtof performing liie duty of Prohit 
was frequently bought and sold like other property. The Pro- 
vincial Comt, seeing no reason to alter the decision of the Zillah 
Court, confirmed it, and dismissed tlie appeal with costs. 

Pulta Uam and the other Sahoos, presented a petition to the 
Provincial Court, praying the Court to consult with their pmulit, 
as to how the Hindoo law stood with legard to this case, and to 
review their judirment. The Court havinj: consulted their pundit, 
received a vyuvustha which declared that a Jujman,, who was 
dissatisfieil with his Prohit, was at liheity to dismiss him, and that 
every person was at liberiv to appoint his own Prohit. 'fhe Court 
on this applied to the Court of Sudder Dewanny Adawlut for 
permission to review their judgment. 

The Sudder Dewanny Adawlut, ou the receipt of the application 
of the Provincial Couit, submitted the case for the opinion of their 
Hindoo law officers ; who srave the following answer ; 

** In the question proposed by the Dacca Proviticial Court, it is 
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not clearly stated wiietbef the JujmanB (defendants) oame to reside 
in the village at the lime of the paitition, or afterwards; iie- ' 

vertheless it would appear from the petition of tlie or 

officiating priests (plainiiffs), wiitten in the Persian lanoua<re, others^ 
the Jvjmans came to reside in the village a considerable time after si, Hm scr- 
the pariiiion had been cariied into execution. mu and 

“ All officiatiiiiT priest cannot cUiin the right of performing the others, 
duty appertaining to his office, for persons who may chance to-come 
to reside in a village, which has fallen to his (the priest’s) lot by 
reason of a partition. 

“ It is not enjoined in the Skaster^ that the mere residence of a 
person in a certain place can authorize a claim, on the part of an 
officiating priest to the performance of the sacerdotal duty for him. 

“ The Jyjrnans in question admit, in their petition in the Persian 
language, that they have occasionally employed the officiating 
priests in question, and indeed therein complain of the exorbitance 
of the sacrificial fee (dakshina) demanded by the afoies.iid priests. 

“ Now, notwithstanding these said priests are not the hereditary 
family priests of these JttjmanSt still, if an officiating priest, ?fp- 
pointed to officiate by the will of the Jtijman himself, and be*ng 
utterly immaculate (or uncontaminated,) be discarded l y Ins 
Jujman^ the latter is liable to a fine, and the priest can claim the ^ 
right of performing the sacrificial duty for him. 

“An officiating priest, who is afflicted with disease; one who 
hath not pei formed expiation, though deufaded from the rank of 
his tribe; one who is insane; one anathematized ; one who s eks 
Refuge with the enemy of his Jujrnan, for tlie purpose of working 
his ruin ; one who mars the reputation of Ins Jtijman l>v a disclo- 
sure of Ins faults; one destitute of the knowledge reqoired in the 
Shnster and Shastrangu for the discharge of the sacei dotal func- 
tions, may be discarded hy his Jujmnn. 

“ Should an officiating priest discard a Jujmnn not degraded, or 
disqualified as above, or should a Jajman abandon an ii reprehen- 
sible priest (one not tlisquahfied as above,) then the priest, in the 
former case, and the Jujman, in the latter, would be liable to a fine 
of 200 partas.'* 

(The authorities cited by the Pundits in support of the above 
opinion are taken from the Vivada Bhvngarmivu of Jnggnrndtha 
Tti) capunchanana, \\\e Digest of Hindoo Law y translated by Mr, 
Colehroohe.) 

“An offi( lating priest discarded by liis Jajman in consequence 
of his being afflicted with disease, or disqiialifierl in any of the 
modes above enumerated, cannot claim the light of perfonniog 
Sacrificial duly for such discarding Jtijman) reliuquisinnent in these 
cases being aiithori/ed hy the Shasier. 

“ Should a sacrificing priest (whether he be an hereditary priest, 
or one appointed by the will of a Jujman himself), demand from 
his a higher saciificial fee than the latier is wi ll able to 

afford to pay for the performance of sacrificial duty, for \Oiich no 
Specific amount of fee is ordained by the Shnster ; and should the 
Jujman^ in consequence, discard the said piiesf, the priest may lay 
claim to tlie right of performance of sacrificial duty for the dis- 
carding J/y/na/i ; since the desire, on the pait of the priest to 
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1818. obtain an exorbitant fee is not specified in the Shaster as a reasoo^ 
for abandonment.” 

Kblien and Court of Sudder Dewanny Adawlut, after considering the 

oiherTw as detailed in the application of the Provincial Com t, and 

Sham *Scr-^he above vyuvustha, granted that Court permission to review their 
roa and judgment, transmitting at the same time a copy and translation of 
oiheis. tiie vyuvustha of their pundits. 

The Provincial Court having readmitted the appeal, and taken 
another vyuvustha from their pundit, proceeded to reconsider the 
case. They observed, that tlie plaintiffs founded their claim on the 
circumstance of the Sahoos residing in the village of Chapulpara : 
but that neither the vyuvustha of their own law officer, nor that of 
the law officers of the Sudder Dewanny Adawlut upheld this plea. 

'J hey fuither observed, that under the vyuvustha of the Sudder 
Dewanny Adawlut, a Jiijman discarding a Prohit, who was not 
disqualified, is subject only to a fine of 200 panas. They there- 
fore passed a decision reversing their former judgment, which 
confirmed the decree passed by the Zillah Judge, and dismissed the 
claim of the plaintiffs. The full costs weie made payable by them. 

The plaintiffs, being dissatisfied with this decision, applied to the 
Court of Sudder Dewanny Adawlut for the admission of a special 
appeal. J hey pleaded that the fine of 200 panas was merely levied 
as an atonement for the ciiine of discarding the Prohit. They 
urged that the Shaster did not authorize nJujman, under any cir- 
cumstances, to discard a Prohit, who did not labour under any of the 
disqualificationsenumerated in the vyuvasthaoi the law officers of 
the Sudder Dewanny Adawlut; tliat it was clearly proved that the 
Sahoos had been their Jujmans for many geneiations, and that ag 
they (appellants) did not laboui under any of the disqualifications 
above enumerated, their claim could not be controverted. They 
prayed ihat the pundits might be consulted, as to the validity 
of the abandonment of a faultless Prohit, notwithstanding the 
payment of the fine by ihe Jujman. 

Previously to the admission of the special appeal, the Couit put 
the following questions to their pundits : 1st, is a autlio- 

nzed, under any circumstances, to discard a faultless Prohit, 
whether he be a family Prohit, or one appointed by the Jujman ( 
2d, If a Jujman dischartre a fautless Prohit, and pay the fine, 
must he afterwards employ the same Prohit or not? 

The pundits gave the following answers : 

Answer 1st, “ A Jujman has no power to discharge a Prohit, 
whether he be a family Prohit, or one appointed by himself, if the 
Prohit be without fault, and labour under no disqualifications : for 
it IS laid down in the that a Jujman, who discards a 

faultless Prohit is punishable by fine. A faultless Prohit, there- 
fore, he cannot discaid.” 

Authority, Munnoo 'xn the Vivada Bhungarnuba, Vivada Chinta* 
munee and other tracts: “ If a Jujman discard a Prohit who is 
faultless, and capable of performing the duty of Prohit, or if a 
Prohit discharge a faultless Jujman, he is liable to fine of 100 
puns ” 

Answer 2d, “ If a Jw;»ian discard a faultless Prohit, and pay 
the fine due for that offence, it is necessary for him to perform Pra* 
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yushchitta (atonement), and to re-appoint the Prohxf i for a Ritwig isifl. 

and Prohit are equal: and it is incumbent on them, that they, in 

all matters laid down in the Shaster^ be careful to do every thin^ Radha 
for the advantage of their JujmanSy and to remove harm from 
them: if any discharge a Pro/u7, who should be looked upon asgij^mSer- 
father, mother and gooroo^ he is guilty of such a crime, as excludes ma and 
him from eating and drinking with his tribe in this world, and others, 
will cause him to be hereafter born in the body of a rakhis, or 
demon. This crime is called Oopit-patuk. Moreover, it is neces- 
sary to serve such a person (a Prohit) as a father or mother: and 
the person who takes away (or withholds) the dukshina, or other 
gifts usually given hy Juj mans ^v/h\ch are the means of subsistence 
of Bramins, is guilty of a serious offence. Let the person who 
discaids his ProAzr, having paid the fine to the Raja, and made 
the atonement (prayushchitta) laid down in the Shaster in retribu- 
tion for that offenc e, again appoint the Prohit to his office. This 
is enjoined by the Shaster. It is also incumbent on the Raja to 
levy the fine from any of his subjects who acts contrary to his 
duty, and to compel him to keep to his duty (dhurum). The 
Raja IS culpable, if he do not take notice of such thing/’ 

Authorities, 1st, Vyasa Moonee written in the Prayushchitta 
Miiacshara. “ A mother, father, husband, a teacher of munturs^ 
an instructor, an elder brother, a Prohit, &c. are (esteemed m the 
light of) gooroos,'* 

2d, Munnoo \ni\\e Prayushchitta Madhuva: “ To forsake a 
gooroo, the Veds, the consecrated (or sacrificial) fire, or a son; to 
deny the future state, the Deity, the Veds, or a gooroo, is consi- 
dered to amount to the crime of Ooph-patuk.** 

3d, Munnoo in the Prayushchitta Madhuva: “ Whoever without 
cause forsakes mother, father, or gooroo, is an offender; it is in- 
cumbent on the elders (the great and noble) of his trilie to proliihit 
his appearance at the worship of the Deity, the Sraddha, and 
other family ceremonies.^' 

4th, Munnoo in the Kurma Vivaka Prakurn, quoted in the 
Prayushchitta Madhuva : The person who does not perforin 

service to an instructor, a performer of saciifice, a gooroo, an 
adorer of the Deity and the Moonees, shall after death be born 
in the body of a rakhis, or demon." 

5th, Munnoo: “ A peison guilty of the crime Oopit-patuk (a), 
must perform penance. This penance is thus described by Koolook 
Bhut: Let him perform the same penance as he would for killing 
a cow, or let him, according to his caste and abilities, perform the 
Vritta Chundrayuna. (b) 

6th, Dikshita in the Achara Madhuva : To support a mother, a 
father, a gooroo, a wife, an orfihan relation, a traveller, the con- 
secrated tire, who are all eniiiled to support, is proper, and will 
benefit the supporter lu the next woild." 

7th, Vrihat Bishnoo in the Achara Madhuva, “ Munnoo 
has said; ‘ 'I'here are but three ways in which a Bramin can get 
a liveliliood without sin, viz. teaching the Veds, causing the per- 
formance of burnt sacrifices, and receiving gifts." 

(n) Sec Ward’s acc ount of tlie Hindoos, quarto edition, vol. 1, page 404. 

(/>) See Ibid, page 415. 
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1817. 8th, Vriddha Goutumaxii the Kurma Vivaka Prakurni Who* 

ever deprives a Braiiiiii of the means of subsistence nili, after his 
Kilhen Atil seven limes in the body of a fi'oj^.” 

oihfis, t>. Vrinat Munnoo in the Smritee Sunskara: “ It is inoum- 

siiHiii b*er- bent on the Itaja to fine any person who forsakes his father, mother. 
Ilia, «nd son, teacher, or a faultless prohit, and to make him return to his 
"'*“^*®* accusiomed duty.” 

lOih, Vriddha Yajnyavalcya : “It is incumbent on the Raja to 
fine, and keep to his accustomed duty any one who, without cause, 
forsakes father, mother, wife, son, g.oroo, or pro hit.'* 

11th, Yajnyavalcya \ t \ the Rajdhurm Prakitrn/\\\ the Mitaq- 
shnra. “ If any kooly jati, srenee, gun or janpady forsake their 
duty, let the Raja fine them, and keep them to it.” 

12th, M tac&haray \\i explanation of the above terms : Kool 
means tribes, as Biamins and others ; jati means caste as tho 
tnoordhavushikta and others; srenee means sellers of betel leaf and 
pe* sons of similar occupations ; gun troldsmiths and others ; janpud^ 
b/ibers, washeimen, &c. If any of these forsake his faith, let the 
It.ija fine him according to his crime, and compel him to return to 
liis (inly.” 

13th, Munnco: If the Raja omit to fine an offender, or fine an 
inno'-ent person, Ins reputation will siiffn* in this world, and it will 
be brought against him, as a crime, in the world to come.'" 

The Court, after pei using this admitted a special ap- 

peal ; and us the respomieiits, iiolwithst.mdmg due notice, did not 
appear to defend the appeal, it was decided ex parte. fhe Court 
obseived, tlmt under the vyuvustha^ a Jujmnn cannot discaid a 
faultless Prohit \ that the appellants did not labour under any of 
the disqualifications which would anthoii/e the respondents to 
discard them; and that they were capable of performing the dutv 
o{' Prohit. rhey therefore (present R. Ker ami G. Oswald) p »ssed 
a final judgment, reversinjr the decision of the Zillali Judge, and 
the second decision of the Provincial Couit, and provided that the 
appellants should be put in possession of their tight lo ( fficiate as 
ProhiU in the houses of the 31 Sahoos of Chapulpaia, as claimed 
by them. 

The costs in all the Courts were charged to the respondents, (c) 

(c) The (lortrine maintained by tlie vyuvu.nthus of liic pundits of the Sadder 
Dewrinnv Adawlnt in this o«se is illusfrHleil hihI confirmed l)y the texts cited ia 
the second volume of Mr, Colebrooke’s Translution nf the Digest of Hindoo haw. 
Book 2, chapter section 11^, “ On Partnership among Priests jointly 

ating at holy rites.** 
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SHEO BUKSH SING, Appellant, 

versus 

THIS HEIRS OF FUTTEH SING, Respondents. 

THIS action was brought in the Zillah Court of Shahabad, on Theap- 
the 4th of December l606, by the appellant, in order to obtain 
possession of 500 beegas of land, being half of mouza Chunda 
Khas, and of 37 beegas, 10 biswas by right of Jethansha^ or pri- brother, to 
mogeniture ; in all 537 beegas, 10 biswas, the annual value of which obtain 7^ 
was estimated at 940 rupees, 10 anas. per cent on 

The plaintiff stated that he and Futteh Sing, his yo^mger 
brother, inherited talook Chandakooree, situate in pergunna property, 
Arrah, from their father, and that they had divided the estate be- which dc- 
tween them, with the exception of the village of Chunda Tn- 

that he (plaintiff) received, at the partition, in addition to a moiety be^taifre'^ 
of the estate, seven and an half per cent on the moiety that fell to from his 
the lot of Futeh Sing, by right of Jethansha (derived from Jetha^ father, in 
elder or first born, and Unsha share or portion;) that he 
always received a like portion of the net profits of the village oforprimogc- 
Chunda Khas, which was held in common: that in the year 120i nitnre. 

F. S., Futtelj Sing instituted a suit against him (plaintiff) in the Claim 
Zillah Court to recover 375 maunds of wheat, which he claimed on * 
his share of the produce of Chunda Khas, and that his plaint was 
dismissed by the Register of the Zillah Court, on the ‘27th of July shawns 
1797, on the production by the plaintiff of a document wherein the aatho- 
defendant had acknowledged the right of the plaintiff to Jethcmsha 
and of the decision of a pu7ichayt, which awarded the same to the 
plainiid* : that this decision was confirmed, on Buccessi\e appeals, 
bv the Zillah Judge, (on ‘26ih of June 1799), and the Provincial 
Court of Patna (on 6ih of January 1800 :) that Soodisht Doss and 
other cultivators of Chunda Khas, having been instigated by 
Futteh Sing withheld his (plaintiff s) shaie of the profits of the 
village for the years 1204 to 1207, F, 8., both inclusive, that he sued 
them to recover the balance, and obtained a decree in his favour : 
that the crops being attached in execution of the decree, he received 
niie- half of the shai e apportioned to the zemindar, and seven and an 
half per cent on the share of Futteh Sing, as Jethansha : that 
notwithstanding this decree, the cultivators had again, at the insti- 
gation of Futteh Sing, withheld his share of the net profits from 
1208 to 1213, F. S., both inclusive, and were still in balance to 
him. He declared his intention of suiUg them to recover the ar- 
rears due to him, and instituted the present action to obtain 
possession of a moiety of the village of Chunda Khas, (the Ruhhek 
of which is 1,000 beeg.is,) and seven and an half beegas per cent 
on the moiety of Futteh Sing; and also to obtain a separation 
thereof from the share of Futteh Sing, in order to prevent future 
disputes. 

Futteh Sing resisted the claim of the plaintiff* to Jethanska, on 
the grounds of its not being allowed, either by the Hindoo law, or 
by the custom of the family, or of the country. He declared, that 
at the partition of the estate, he had received one moiety thereof, 
and that he had continued to enjoy the produce of the same, 
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1818. without any deduction of Jethansha. With regard to the suit 
Shfo instituted by him, he stated, that the Courts had dismissed 

Sing, tj*.\he merely on the evidence of the witnesses of the plaintiff. 

Heirs of and that the Provincial Court, on his praying for a review of judg- 
Futreli ment, declared that their judgment could not be altered, unless the 
Sing. evidence of the said witnesses should be proved to be false. He 
pleaded that there were strong grounds for the presumption that 
their evidence was unworthy of credit, and that they had been 
bribed by the plaintiff to depose in the manner they did depose; in- 
asmuch as Peear Chund Putwaree had lately sued the plaintiff 
for arrears of salary, stating in his plaint, that Sheo Buksh Sing 
had enticed him from his (Futteh Sing's) service, and had given him 
a salary, in order to induce him to give evidence in his (Sheo 
Buksh Sing's) favour, but that as he (Sheo Buksh Sing) had ob- 
tained decrees against Futteh Sing, he had no further occasion for 
his services, and had therefore refused to pay him his salary; that 
Sheo Buksh Sing having subsequently satisfied him, the said 
Putwaree filed a razeenama, and the plaintiff a safeenama, in 
consequence of which the suit was dismissed. With regard to the 
decision obtained against Soodisht Doss and the cultivators of 
Chunda Khas, he urged that it was no proof of the plaintiff's right 
to Jethansha^ as that point had not been entered into in the case 
in which this decision was passed, , 

The plaintiff filed, in support of his claim, the decrees passed 
by the Courts in the cases of Futteh Sing (defendant in this case) 
versus Sheo Buksh Sing, and Sheo Buksh Sing (plaintiff in this 
case) versus the cultivators of Chunda Khas. 

The Zilldh Judge was of opinion that the points at issue in this 
case were two, viz. the right of the plaintiff to Jethansha, and hia 
claim to have a moiety of the village separated from the share of 
the defendcint. 

With re‘?ard to the first point, he was of opinion, that the deci- 
sion passed in the case of the cultivators of Chunda Khas, did 
not affect the claim, as the right to Jethansha was only mentioned 
therein incidentally, and did not appear to have been a point at 
issue. Fiom the decisions passed in the other case, it appeared 
that thev were founded solely on the evidence of the witnesses of 
the plaintiff ; the only documents brought forward by the plaintiff 
in support of his claim being the awaid of a punchayt, and a 
Hindee document said to have been executed by the defendant. 
J’he award of the punchayt had been declared to be invalid by the 
Zillah Judge in his decision on appeal from the decision of the 
Kegister, under date 26th of June, A. D. 1799, as it appeared that 
the agreement to abide by the decision of the punchayt was 
executed by Futteh ^'Ing, when under surveillance of a peadah. 
The Hindee document purported to be an acknowledgment on the 
pari of the defendant, of the plaintiff's right to Jethansha, at the 
rate of 8 heeg^s, 6 biswas, and 1*3^ doons per 100 beegas of land. 
The Zillah JuOge was of opinion, that this document could not 
avail the plaintiff, as he had not mentioned it in his plaint, and as 
he would not have claimed Jethansha at the rate of 7 beegas 10 
biswas, harl he, under that document, a right to 8 beegas, 6 luswas 
13^ doons per 100 beegas. He observed, that the Provincial 
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Court had declared in their roobukaree of the 4th of ivtarch 1800, 1817. 

(on the application of the defendant for a review of Bnksli 

that the decisions passed in the case could not be reversed as long 
as the evidence of the witnesses of Sheo Buksh Sing, on whic i H«*irsof 
those decisions were founded, remained unimpeached. Fiom thetutteh 
perusal of certain papers in the case of Peear Chund I utwaree 
versus Sheo Buksh Sing, it was clearly proved that the evidence of 
l^eear Chund was obtained by bribery, as stated by the defendant. 

He (the Zillah Judge) was therefore of opinion, that the evidence 
of the whole of the witnesses was so shaken by this fact, as to be 
utterly void of credit, and that as the plaintiflTs right to Jetkdnska 
rested solely thereon, his claim thereto was not maintainable. 

With regard to the second point at issue, viz. the sepaiation of a 
moiety of the village, it was proved by the production of papers, 
and the acknowledgment of the plaintift’s vakeel, that the said 
moiety was entered in the Collector’s records, in the name ot 
Sunaut Sing, the son of the plaintiff. As he, therefore, was not a 
party in this suit, the Zillah Judge w'as of opinion that no order 
for tile separation could be passed. He therefore passed a decree 
dismissing the plaintiffs claim with costs. 

The plaintiff appealed to the Provincial Court of Patna, on the 
plea that his right to Jethansha had been recognized by the deci- 
Siion of the Register of the Zillah Court, dated 19th of July 
which was confirmed, on successive appeals, by the 
and the Provincial Court, and by other documents. The defen- 
dant resisted the claim on the grounds before urged, and on tlie 
plea that Jethansha was not allowed by the Hindoo law, and that 
the right to Jethansha had not been argued in the former case. 

Previously to entering into the merits of the case, the Provincial 
Court put the following question to their pundit: “ A Hindoo 
sues his younger biother for Jethansha on the property which was 
inherited from their father. Is this claim sanctioned by the Hindoo 
law^.’’ He answered, “ In the Cali yooy^ Jethansha is prohibited 
by the shaUer.** After perusing the whole of the proceedings of 
the Zillah Court, the pleadings filed before them, and the vyuvus- 
tha of their pundit, the Court were of opinion that the decision of 
the Zillah Judge was correct, and as Jethansha was forbidden by 
the shasteVy they passed a decision, confirming the Zillah decree 
with costs payable by the appellant. , . ^ , , . . - . 

The plaintiff, being still dissatisfied with the decision of the 
Provincial Court, presented a petition to the Court of Sudder 
Dewanny Adawlut, praying that a special appeal might be ad- 
mitted. Previously to the admission of the special appeal, the 
Court consulted their pundits, who were desired to stale whether 
Jethansha was authorized by the Hindoo law current in Behar. 

They gave their opinion in the following terms : . • r 

“ Though Jethansa is mentioned in the shastefy yet it is for- 
bidden in the Cali yoog ; therefore the claim of the appellant to 
Jethansha is not authorized by th« thaster. 

Authorities, 1st, Aditya Pooranay cited in the VeeraMifro- 
day tty Vivada Tanduva, and other tracts. “ In the Cali age 
these things are forbidden : the second gift of a damsel once given 
away in marriage: deduction in right of primogeniture: the. 
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1818 . saciifice of a bull : the procreation of offspring on a widow by 

I her husband’s brother : entering: the order of ascetics ” 

Sing, Jl*tlie Mttacshara, Vivada Mudhuva, Vivada Tanduva, Veera 

Heirs of Mitrodaya. As it is prohibited to procreate offsprintj on a 
•Futteh widow ; and as it is prohibited to sacrifice a cow, so it is prohibited 

Sing* to make a deduction in favour of the eldest son.” 

1’he appellant having stated that the custom prevailed in the 
part of the country where the estate lay, the pundits were desired 
to state, whether this custom could be upheld, notwithstanding 
the prohibition of the shaster^ if it appeared that such was the 
custom of the country. They replied that the custom might be 
upheld under the shaster, notwithstanding the prohibition, if it 
should appear to have prevailed for any length of time, with the 
consent of the inhabitants of the country. The authorities for 
this opinion are in the Vivada Tanduvn, Veera Mitrodaya, Vyuvu^ 
hara Mayucha and other tracts. The Court being of opinion 
that this was a case in which a special appeal should be admitted, 
admitted the appeal accordingly. 

Futteh Sing, the respondent, died at this stage of the proceed- 
ings, and Guldeb Sing, Buwatiee Sing, Radha Kishen and Gunga 
Bishen, his sons, and Telook Nath, Chutterboj Lai and Pertaub 
Nurain, his grandsons, appeared to defend the appeal as his heirs. 

The Court (present G. Oswald), after maturely weighing the 
proceedings, were of opinion that the claim of the appellant to 
Jethansha could not be upheld, as the custom of giving a larger 
share in right of primogeniture did not appear to have prevailed 
in the family of the parties, and was moreover prohibited by the 
shatter. A final judgment was accordingly passed on the 18th of 
August 1818, confirming the decisions passed by the Zillah Judge 
and the Provincial Court, which dismissed the claim of the plain- 
tiff. The costs in all the Courts were made payable by th^ 
appellant. 
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KOONWUR HURREE NATH RAI, (Minor, tlirongh his 
Guardians and the Managers of his estate), Appellant, 
versus 


MUSSUMMAUT JYEDOORGA BURWAIN, Respondent. 


1818. 


Sept. 9tlu 


THIS action was brought in the Zillah Court of Rung:poor on Claio^ol 
the 29th of December 1810, by the respondent, the zemindar ofalluviat 
pergunna Jumera, to recover from Koonwur Hurree Nath Rai, 
zemindar of pergiinna Bahur Bund, and Kalee Kaunt Rai and Raj Burrum- 
Indur Rai, zemindars of pergunna Bheetur Bund, about 550 pooler 
koolbehs of alluvial land. flowing on 

Jt was set forth in the plaint, that, in course of time, 

1,500 koolbehs 0^ land had been swept away by the encroachments 
of tlie river Burrnmpooter from different villages in the plain tiH’s was divided 
zemindaree, and that about 550 koolbehs had become attached toH»>‘>ugihe 
the churs of 'I’oopla Jookha and Chookeer Chur, forming part 
the same estate : that the land on these churs was not in a regular j^y 

state of cultivation, but that Boor Chund Burowa, the plaintid’son eithtir 
father-in-law, and Beer Chund Burowa, her husband, had sue- there- 
cessively received the rents arising from the fewnAcr, and 

pasturage of the said chursy and that the defendants, the zemindars 
of Bahur Bund and Bheetur Bund, had unjustly taken possession 
thereof. The plaintiff therefore instituted this suit, to recover 
possession thereof ; laying the suit at 857 rupees, the estimated 
annual produce. 

The guardians and managers of the estate of Koonwur Hurree 
^ath Rai, who was a minor, defended the suit on his behalf. They 
denied the right of the plaintiff, and alleged the land in question 
to belong to mouza Bulubha Khas, situate in the pergunna of 
Bahur Bund. The zemindars of pergunna Bheetur Bund declared 
that the churs in question belonged to mouza Nurainpoor, situate 
in their zemindaree. 

An aumeen, deputed by the Judge, proceeded to the spot, and 
made the necessary enquiries in presence of the agents of all 
parties, and gave in his report to the Judge, but as the suit did 
not come on immediately, he did not remain in attendance on the 
Court to make oath to the truth of his report. The Judge did not, 
however, think that this was necessary, as he had e.\ecured a 
hulfnama previously to entering on his duties as aumeen. It ap- 
pealed from the map given in by the awweew (copy of which is 
annexed), that the Burrumpooter flowed on all sides of the dis- 
puted land ; that the plaintiff's zemindaree lay on the east and 
north sides thereof; that on the west side, the plaintiff's zemindaree 
extended from the northward as far south as the river Suntose; 
the zemindaree of Koonwur Hurree Nath Rai from river Suntose 
to the river Issamuttee ; and the estate of the zemindars of Bhee- 
tur Bund from the river Issamuttee to the southward beyond the 
limits of the contested chur, and that another chur, the right to 
which was contested in another suit, lay to the south. The aumeen 
reported that the contested land belonged to the plaintiff. 

The Judge observed, that it was impossible to decide with any 
certainty, from whose lands the chur was formed, as the witnesses 
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1818. of each party gave evidence in favour of the party who summoned 
them, consequently contradicting each other. He was therefore 
of opinion, that the most equitable mode of decision would be to 
Nath Rai the parties respectively the land adjoining to their respec- 

v. Miissiiin- live estates ; and ordered that the land to the northward of a line 
rnaiit Jye drawn east and west from the river Suntose to the plaintilFs 
Burvva^a boundary should be taken by the plaintiff; that the remaining 

portion, to the southward of that line, should be divided by a line 
drawn from north to south ; and that the land to the eastward 
should belong to the plaintiff, and the land to the westward shoiiM 
be taken bv the zemindars of Bahur Bund and Bheetur Bund, 
according to their respective boundaries. Each party was ordered 
to pay their own costs. 

The guardians cW‘ Koor Hurree Nath Rai appealed from the 
decision of the Zillah .Judge to the Provincial Court of Moorshe- 
dabad,on the plea that the aumeen had given in a partial statement, 
favourable to the plaintiff, and had absconded without swearing to 
the truth of his report. They stated that the chur had belonged 
to pergunna Bahur Bund for 30 years, and prayed that another 
aumeen might be deputed for the purpose of making a fresh 
investigation. 

The respondent was also dissatisfied with the decision of the 
Zillah Couit, which awarded to her only part of the contested 
land, whereas the aumeen had reported that the whole thereof 
belonged to her estate, and stated that the whole of the chur was 
not new land, the accumulation having taken place on the churs of 
Toopla Jookha and Chookeer Chur, which had always formed part 
of her zemmciaree. With regard to the aumeen^ she urged that he 
executed a hulfnama before he entered on his duties, and remained 
in attendance on the Court for six months, when the appellant 
tampered with him, and induced him to conceal himself. 

The Provincial Court did not consider that the circumstance of 
the aumeen s not having made oath to the truth of his leport, 
after having given it in, invalidated his statement, and observed 
that the Zillah Judge did not decide the cause merely on the 
aumeen s report, but according to his own judgment. As no 
reason therefore appeared why the decision of the Zillah Judge 
should be altered, the Court passed judgment confiiming it; each, 
party paying their own costs. 

The appellant, being still dissatisfied, presented a petition to 
the Sudder Dewanny Adaw lut for the admi.ssion of a special 
appeal. Both parties expressed their dissatisfaction with the 
decisions of the Zillah and Provincial Courts : each declaring 
that the branch of the Burrumpooter, which flowed under their 
own boundary, was fordable; while the other branch was broad and 
deep. They therefore each claimed the contested land, on the 
grounds of former decisions by the Sudder Dewanny Adawlut, 
wherein that Court had decided that the grand channel of a liver 
should form the division between the estates, in cases of alluvial 
land so situated. 

The Court (present W. Blunt), was of opinion that the report 
-of the aumeen was not to be set aside on account of bis not having 
attested the truth of it on oath after he had delivered it in, as he 
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iiad subscribed a hulfnama, previously to being: deputed, and had 
made his enquiries on the spot in the presence of the agents of all 
the parties concerned. A final decision was therefore passed, 
confirming the decrees of the inferior Courts. The costs were made 
payable by the parties respectively. 


EUNSEE DHUR NUNDEE, Appellant, 1818. 

versus — 

MIRZA MOOHUMMUD SHUREEF, Respondent. Sept. 1 5th 

THE appellant instituted this suit in the City Court of Dacca, Determined 
on the 2d of February 1807, to recover from Mir/a Mooh urn mud 
Buddee, the father of the respondent, the sum of 5,585 rupees, 
on account of a balance of cash. ker, nnsnp- 

The plaintiff, who was the owner of a banking-house in the city parted bv 
of Dacca, stated in his plaint, that the defendant had dealings 
with him for some time, from the 9th Magh 1 197, B S., (29th of 
January 1791), to the end of Cheyt 1206, B. S. (10th of April evidrnco to 
1799), and was in the habit of taking up sums of money, forpro'^ea 
which he sometimes gave vouchers, and sometimes not; but 
be used occasionally to settle accounts with the gomashtas of tlie 
firm ; that at the expiration of the period in question, he owed the 
firm the sum of 5,585 rupees, and that on his refusal to pay the 
debt, he (plaintiff) had instituted the present action for the recovery 
thereof. The defendant denied the debt. He acknowledged that 
he had had dealings with the house, and that lie had occasionally 
seiiled accounts with the gomashtas. He stated that subse- 
<juently to the 29th Magh 1201 (9th of February 1795), he had a 
sum of money in the hands of the firm, and from that time; had 
been unable to sret the gomashtas to come to any settlement; and 
that instead of his owing money to the fijm, the firm was in debt 
to him. He denied ever having drawn any sum from the firm, 
without giving a written voucher for the same. Each party pro- 
duced books of accounts and named witnesses, to prove their 
respective pleas. Previously to deciding on the case, the City 
Judge directed his serishtadar to inspect and compare the 
account books given in bv the parties. Having done so in 
presence of the vakeels of the parties, he gave in a repoit, whence 
it appeared that tlie sum of 5,585 rupees, 7 anas, 2 szundas, 2 
cowiies, was entered in the plaintiff’s books against the defendant. 

The witnesses of tlie plaintiff deposed, that the books of the 
pl.uhtift’ were correct, and those named bv the defendant, who were 
the persons to whom the plaintiff slated that the money was paid 
without voucliers, denied that they had ever received any money 
on account of the defendant without giving a voucher under the 
defendant’s own hand. 

The City Judge oliserved, that it was a notorious fact, that at 
the lime ilicse iransacLioiis took place, the defendant was a young 
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i818. man who lived at efreat expence; that the witnesses named by him 

— were his own private servants; that the plaintiff was a respectable 

Biinsec banker who had very extensive dealings, and that his witnesses 
were liis men of the greatest lespectab'lity ; and that 

MirzH these persons used to enter any sums, which were drawn by the 
;^looliiim- defendant without vouchers, in the account books of tlie firm^ 
niiid Siiu- which being examined were found to be kepi up in the same man- 
ner as the books of all respectable merchants. The Judge there- 
fore, taking into consideration all the circumstances of the case, 
was of opinion that the plaintiff was entitled to a decree, and 
passf'd judirment, that the defendant should pay to him the sum 
claimed with costs. 

The defendant appealed to the Provincial Court of Dacca. He 
obseived that the Judge had objected to his witnesses because they 
were his servants, and pleaded that the same objection mi^ht be 
urged aoainst the witnesses named by the plaintiff ; and that as his 
Witnesses were the persons to whom the sums entered in plaintiff’s 
books, for which no vouchers were produced, were said to have 
been paid, it was but just that their evidence should be received. 
The respondent brouglit forward the same pleas as he adduced in 
the Zillah Court. 1‘lie Provincial Court observed, that the decision 
of the Zillah Jndg-e was founded on supposition: that the plaintiff 
had been unable to produce a single voucher, written by the de- 
fendant, to support his claim: and that ihougli his witnesses had 
deposed that such and such items had been entered in his (plain- 
tiff’s) hooks, as having been paid on account of the defendant, yet ■ 
there was no pioof that the persons, to whom the said sums are 
said to have been paid, weie authorized by the defendant to receive 
sums of money on his acc* unt ; or that he was aware that ihey had 
been so received, or that they had been expended for his use : that 
the cbiirn rested solely on the books of the plaintiff, which, being 
unsupjiorted by any written document or voucher, could not he 
received as evidence. Thev theiefore passed a judgment reveising 
the decree of the Cily Judge, and dismissed the claim of the 
plaintiff with costs. 

The plaintiff being dissatisfied with the decision of the Provincial 
Court, preferred a petition of appeal to the Surlder Dewanny 
Adawlut, in formd pauperis (he having in the interim faded in 
business), and pleaded that his claim had been clearly established 
by evidence of his witnesses, as well as bv the production of hi3 
books of accounts, and that the books of bankers had always been 
received by the Civil Courts as legal evidence. The Court admitted 
a special appeal. Mirza iVloohumrniid Buddee having demised at 
this stage of the proceedings, his son and heir, Mirza Moohummnd 
Shureef, appeared to defend the appeal. 

The Court (present W. Blunt) having considered the whole of 
the proceedings, was of opinion that the decision of the Provincial 
Court was just and proper, and that the appellant's books, un- 
supported by vouchers, were not sufficient evidence of the debt. 

A final judgment was therefore passed, confirming the decree of 
the Provincial Court and dismissing l^ e appeal. The order usual 
in the case of pauper suitors was passed with regard to costs. 
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- MEER MERUK HUSETN, (Heir of Meer Enatot Ali. i8i8. 

deceased,) Appellant, 

versus Sept. 23d. 

RAJA TAJ ALI KHAN, (^on and Heir of the late Raja Em aum 
Buksh Khan,) Respondent. 

THIS action was instituted in the Zillah Court of Behar, by the \ mokurre* 
respondent on the ‘2d of Februarv 1807, to set aside, as illeiral, a ree potinhr 
mokurreree pottahy under which the appellant held the villag’e of*’*’ '** 

Mukundpoor Jobe, pergiinna Semaye; to obtain possession of 
village, and to recover from the appellant the sum of 994 rupees, dfp- renter, 

1 1 anas, and 7 pie, balance of revenue due for the years 1*213 and grnnted 
1214, F.S. 

It was set forth in the plaint, that Raja Emaum Buksh Khan, 
the father of the plaintiff, obtained from the Collector at the set- mentor re - 
tiement of 1196, F.S. (A. 1). 1788-9)a moA^rrerce pottah for the g«il»ition44, 
village in question at a fixed annual jumma of 401 rupees : that 
immediately granted a lease thereof to Meer Enayut Ali, conuary to 

executed a pottah in the name of Furhut Ali at a jumma of the prori- 
451 rupees: that on the death of Furhut Ali in 1203, F. S. (A. D. sions of 
1796-7) the Baja sent his people to collect the rents from the 
but that on Meer Enayut All’s airreernent to pay an advance on the gui^tion." 
jummuy the Raja granted him a new mokurreree pottah at a fixed 
annual /wrnma of 501 rupees, and on the entreaties of Meer Enayut 
Ali, antedated the pottah^ making the date thereof 1196, F. S. 

(A. D. 1788-9); that Meer Knayut Ali dving without issue in the 
monih of Cheyt 1204, F. S. (March, April 1799) the Raja again sent 
his Hmlah to collect the rent, but Meer Meruk Husein (the de- 
fendant), brother-in-law of Meer Enayut Ali, having taken pos- 
session of the village, would not allow the Raj x^umlahio interfere: 
that Raja Emaum Buksh dying about this time, was succeeded in 
his estate by his son, the plaintiff; that he (the plaintiff), not being 
acquainted with the circumstances of the case, received from the 
defendant what he offered as rent; but that on settling accounts- 
Avith him, it was found that the defendant was indebted to him the 
sum of 173 rupees, 14 anas, I pie, the balance of rent for the year' 

1213 F, S., and . that he had realized the sum of 820 rupees, 13 anas, 

6 pie, from the hudee and khureef Fusuls of 1 2 1 4, F. S. The plain- 
tiff instituted this suit to recover the sum of 994 rupees, II anas, 

1 pie; to obtain possession of the village, (the annual produce of 
which was stated to be 1,224 rupees), and to have the set 

aside on the following grounds; 1st, because the was contrary 

to the provisions of section 2, regulation 44, 1793, which prohibits 
the grant of a pottah for a period exceeding ten years ; 2nd, because 
the original grantee was dead : and 3d, because the defendant had 
fallen in arrears, and that the pottah was revocable on this ac- 
count under the seventh clause of section 15, regulation 7, 1799. 

The defendant in reply, stated, that when Rajah Emaum Buksh' 

Khan obtained a wioAwrrcrec pottnh^vom the Collector in 1196, 

F. S. (A. D. 1788-9), the village, which had been neglected, was' 
in a very unci^ltivRted state,; thatEuayut Ali obuined from him a 

VOL. II. N N 
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mokurreree pottah in the same year at a fixed annual jumma 
of 501 rupees, and, by expending large sums of money on the 
village, brought it into a state of cultivation; that on his death 
his widow Mussummaut Ameena, (sister of the defendant), suc- 
ceeding to his property as heir, made over the whole to defendant 
by a deed of gift: that he held the village in questibn under the 
said gift, and that the Raja, having attempted to take forcible 
possession thereof, was fined by the magistrate at his suit. He 
urged the following objections to the pottah being set aside : 
1st, that this action was barred by the>ule of limitations, the 
having been acted upon for nineteen years: 2nd, that section 2, 
regulation 44, 1793, was irrelevant to the case, the rule therein 
contained applying to leases granted under the decennial settle- 
ment, not to leases granted previously to that settlement : 3d, that 
the pottah was not granted merely for the life of Enayut Ali, but 
to him and to h|is heirs for ever {nusulun baud nusulun): and 4th, 
that he had tendered the arrears to the plaintifif, but that he had 
refused to receive them, with a view, probably, of taking advantage 
of the seventh clause of section 15, regulation 7, 1799, which, 
he however pleaded, did not apply to mokurreree leases, but only 
to leases for a limited period. 

The defendant filed ^mokurreree pottahy dated 11th Rubbee 
oos sanee 1 196, F. S. (corresponding with the 9th of January 1789), 
bearing the seal of Moohummud Kaduree Raja Emaum Buksh 
Khan, granting the village of Mukundpoor Jobe, Pergunna 8e- 
maye (the rukbeho( which is said to be 3,105 beegahs, 15biswas), 
to Meer Enayut Ali, at a fixed annual rent of 501 rupees, from 
the year 1196, F. S., to be held by him and his heirs (nusulun 
baad nusulu7i), as long as his (the grantors), mokurreree pottah 
from Government should remain in force. He also filed an umul 
dustuk, executed by Raja Emaum Buksh Khan, desiring the ryots 
and the revenue officers of the village to consider Enayut Ali as 
the mokurrereedar thereof: 10 dakhilehs or receipts, granted by 
Rajah Emaum Buksh Khan and the plaintiff for the rent of the 
village, the first for the rent from 1 196 to 1202, F. S., inclusive, the 
others for the rent of the year 1203 to 1211, F. S., inclusive ; and 
certain other documents (jumma waeil baki, jumma khurchy ^c). 
The plaintiff filed 2 i kistbundee for the year 1 196, F. S., signed by 
Furhut Ali, and countersigned by Meer Enayut Ali as his malza- 
min, or security, and Other documents. 

The Acting Judge of the Zillah Court was of opinion, that the 
pottah in question could not be set aside under the provisions of 
section 2, regulation 44, 1793, as it was granted pieviously to 
the enactment of that regulation, and as it had been ruled by the 
Provincial Court of Patna, in the case of Govindram, appellant, 
versus Kureemoonissa, respondent, (copy of which decree was 
filed), that a mokurreree pottah aranted in the year 1197, F. S. 
(A. D. 1789-90), could not be affected by the operation of regula- 
tion 44, 1793, which was not enacted till the 1st of May 1793, 
(6th Bysakh 1200, F. >.): and that such eunnuds were upheld 
bv sections 19 and 49, regulation 8, 1793, section 7, regulation 
44, 1793, and the fifth clause of section 29, regulation 7, 179^. 
With regard to the other pleas set up by tha plaintiff^ he observed^ 
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that the death of the oria;inal grantee did not affect the validity of ^818. 
the pottak^ as it was granted nusulun baud nusulun to him and 
his heirs for ever, and that it was clearly proved by the evidence 
of the witnesses of the defendant that h^tendered the arrears, and Hiisein, v« 
that the plaintiff refused to receive them. He therefore, on theRajuTa} 
24th of July 1807, dismissed the claim of the plaintiff with costs, Ali Khau. 

The plaintiff appealed to the Provincial Court of Patna, on the 
following grounds; that the pottah which he wished to set aside 
was not granted to Meer Enayut Ali in 1196, F. S. : that the 
original pottah was granted in 1196, F. S. to Furhnt All, at an 
annual jumma of 451 rupees; and that after his deaths Meer Ena- 
ynt Ali in the year 1203, F. S. (A. D. 1795-6) obtained from Kaja 
Emaum Buksh Khan a mokurreree pottah for the village at an 
enhanced jumma of 501 rupees, and that, though with a view to 
evade the provisions of regulation 44, 1793, (enacted on the 1st 
of May 1793, corresponding with 6th Bysakh 1200, F. S.) he 
prevailed on the Raja to date the pottah in 1 196, F. S., the porraA 
was bond fide granted in 1203, F. S., subsequent to the enactment 
and contrary to the provisions of regulation 44, 1793 : that a 
reference to the proceedings held in the case of Furhut Ali versus 
Rogonath Patnk would prove that the original pottah was granted 
to Furhut Ali, inasmuch as he instituted the suit in his capacity 
of mokurrereedar under the potiahy and after his death, Meer 
Enayut Ali and the respondent successively carried on the suit 
as his heirs. He denied that he had refused to receive the arrears, 
and stated that the witnesses of the respondent had given false 
evidence, and that the arrears had accrued solely from the fault 
of the respondent. 

The respondent contended that the pottah under which he 
claimed to hold the village wa^ctually granted to Meer Enayut 
All m 1 196, F. S,, and that no evasion had been resorted to. He 
brought forward other pleas similar to those stated in the Ziilah 
Court. 

The case oame on in the first instance before Mr. Courtney 
Smith, the Third Judge. He was of opinion that the provisions 
contained in sections 19 and 49 of regulation 8, 1793, section 7, 
regulation 44, 1793, and the fifth clause of section 29, regulation 
7, 1799, which he considered similar in operation, had all reference 
to istimraree grants made previously to the decennial settlement. 

He observed that the pottah^ under which the respondent claimed 
the village, was proved to have been granted in 1203 F. S., subse- 
quently to the decennial settlement, and that the antedating 
thereof was evidently intended as an evasion of the regulations. 

Under a doubt, however, as to the construction of the provisions 
above quoted as applicable to the case, he, on the 27th of Decem- 
ber 1810, directed that the case should lie over for the opinion of 
the other Judges of the Court. 

The case was next taken up by the Hon. J. R. Elphinstone, the 
Second Judge, who concurring in the opinion of the Third 
Judge, that the pottah was granted to Enayut Ali in 1203, F- S , 
and consequently in opposition to the provisions of section 2, regu« 
lation 44, 1793, passed a decision, on the 24th of October 1811, 
dismissing the appeal and reversing the decree of the Ziilah Court : 
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and directed that the appellant should be put in possession of the 
village, and that the respondent should pay to him the arrears 
claimed, and all the costs of suit. 

The respondent being cUssatished with this decision, presented a 
petition, accompanied by the usual documents, to the Court of 
Sudder Dewanny Adawlut, praying that Court to admit a special 
appeal. The Court, (present Messrs. J. Fombelle and .lames 
Stunri,) obserxed in their roohukaree of the ‘ilst of November 
1812, that the Third Judge of the Patna t ourt had not distinctly 
stated It as his opinion that the decree of the Zillah Judge should 
be reversed, hut meiely recommended that the proceedings should 
be submitted to the Court at l><rgc, with a view of taking their 
opinions as to the construction of certain provisions applied to this 
case by the Ziliah Judge; and that it was not competent to the 
Second Jud^e of that Court to pass a 6nal judgment on the case. 
They therefore recommended the petitioner to apply to the I'atna 
Court for a review of judynient, declaring at the same time, that 
if that ( ourt should not think proper to review their judgment, he 
wds at liberty to make another application to the Sudder Dewanny 
Adawlut for a s[»ecial appeal, which would immediately be ad- 
mitted. 

The petilioner, (ihe respondent in (lie Provincial Court.) inr 
consequence of this recommendation, applied to the Patna Court 
for a review, pleading that section 2, regulation 44, 1793, had been 
rescinded by section 2, regulation 5, 1812, so that his pottnh was 
valid under sections 19 and 49 of regulation 8, 1793, and the fifth 
clause of section 29, legulation 7, 1799; under which section the 
Couithad upheld many mokurreree poitahs \ and that the Gover- 
nor General in Coiim il had declared, in his orders of the 5th of 
September 1799, that the mokuri^ree tenures in Zillah Behar were 
heieditary and transferrable by gift or sale, and that the heirs of 
the m kurrereedar on his death, or the donee or purchaser, weie 
entitled to immediate possession thereof. 

The Piovincial Court, having obtained permission ro review 
their judgment, pro eeded to reconsider tlie case. 

Mr. Hugh Cornish, Acting Judge of the Court, was of opinion 
that It was proved by ilie evidence and documents filed, that though 
the pottah was granted originally to Furhut Ali. yet as he was 
merely the furzee of Meer Eiiayut Ali, the real grantee, Xhepottak 
ought to be considered as having been ranted previously to the 
decennial settlement. He was also of opinion, that the arrears had 
accrued from the refusal of the appellant to receive the rents, with 
a view apparently of pleading the airears as a reason for setting 
aside the pottah. He, therefore, on the 23(1 of February 1814, 
recorded it as his opinion that the zillah deiTee should be upheld, 
and ordered that the case should lie over for the opinion of the 
other Judges, 

The case was taken up by Mr. John Miller, the then Third Judge. 
At this stage of the proceeuines the vakeels of the appellant filed 
certain papers from the case of Fuihut A)i versus Rogoonath Patuk, 
before alluded to. The Third Judge observed, that the following 
facts were proved by the evidence and the documents filed in the 
proceedings : that after Kaja Emaum Buksh Khan had obtained 



CASES IN THE SUDDER DEWANNY ADAWLUT. 1177 

a mokurreree pottah for the village in question from the Collector 181®* 

in the year 1 196, F. S., at a fixed annual rent of 491 rupees, he 

immediately granted a pottah to Meer Eiiayut Ali, under the furzee Mcer 
or fictitious name of Furhut AH his adopted son, to be held bv ^ 

him and his heirs at a fixed rent of 451 rupees; that Meer Enayut * 

Ali had possession of the village : that at the death of Furhut Ali Ali Khao^ 
in the year 1203, F. S., a new pottah was granted to Meer Enayut 
Ali at an enhanced jumma of 501 rupees, to be held by him and 
his heirs at \\idX jumma for ever; and that he prevailed on Raja 
Emaum Buksh Khan to date the pottah the 1 Ith Rubbee oos sanee 
1196, F. S. Hence he was of opinion, that the original pottah of 
1196, F. S. was virtually cancelled by the second pottah, and no 
longer in force ; that the second pottah, having been granted sub- 
sequently to the decennial settlement, and antedated with a view 
of evading the provisions of section 2, regulation 44, 1793, was 
invalid, and that the respondent could not, under that pottah, 
maintain a claim to the village. In conformity therefore with 
these sentiments, he recorded his opinion, that the Zillah decree 
should be reversed, and the pottah set aside; and that the ap- 
pellant should be put in possession of the village, and should 
receive from the respondent the sum of 173 rupees, 4 anas, 

1 pie, as the arrears of 1213, F. S., and 501 rupees as the rent for 
1214, F. S. ; the appellant not having proved that the respondent 
had realized the sum of 850 rupees, 13 anas, 6 pie, from the produce 
of the village during that year. 

Mr. A. Welland, the Senior Judge, concurring in the view 
taken of the case by the Second and Third Judges, passed a final 
judgment, on 11th of April 1814, reversing the Zillah decree, and 
setting aside the pottah as invalid ; and directed that the appellant 
should be put in possession of the village. With regard to the 
arrears of rent and mesne profits, he observed, that it did not appear 
that the respondent had resisted the claim from a fraudulent motive, 
but from a mistaken construction of the regulations. He therefore, 
with the concurrence of ihe'vakcels of the parties, and with a view 
to prevent disputes regarding the mesne profits, directed that the 
respondent should pay to the appellant the sum of 173 rupees, 

4 anas, 6 pie, the arrears of 1213, F. S. ; the sum of 501 rupees 
for the rent of 1214, F. S., and the like sum for each year during 
which he had possession of the village after the passing of the 
decision of the Second Judge, on the 24ih of October 1811: viz. 
fiom the year 1215, F. S. The costs were made payable by the 
parties respectively. 

The respondent being still dissatisfied with the derision of the 
Provincial C ourt, appealed to the Court of Sudder Dewaiiny Adaw- 
lut, laving the amount at ten limes the difference between tlie 
jummn claimed by the appellant to the Piovinciai Couit (1,224 
rupees), ami the acknowledged by himself (501 rupees), 

making the sum of 7,230 rupees. 1'his amount being such as to 
render tlie suit regularly appealable under the regulations in force 
when the case was decided by the Provincial Couit, an appeal was 
admitted, but the Court (present W^ Blunt) on hearing the cause, 
seeing no reason to alter the decision of the Patna Court, confirmed 
it. The costs were charged to the parties respectively. 
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1818. COLLECTOR OF BENARES, Appellant, 

versus 

Sept.25ili. SHEO NURAYN SING, and BHUMUN SING, Respondents. 

The Courts THE object of the present appeal was to decide, whether a Court 
are not ail- of civil judicature is authorized to interfere, in a summary 
interfere ^ Collector, who has been directed by the superior 

with the revenue authorities to make a new settlement of an estate, 
revenue The respondents instituted a suit against Government in the 
officers, or Zillah Court of Juanpoor, to recover possession of mouza Dehree, 
order^in a Kurakut. The plaint was in substance as follows: 
siimniftry “ Mouza Dehiee has been the hereditary zemindaree of our family 
manner, for upwaids of seventy-eight yestrs, and our ancestors paid the 
ill matters revenue thereof till the year 1 197, b. S. At the settlement of 1 197, 
ihe^smle** F. S., Baboo Juggut Sing, the aumil of pergunna Kurakut, who 
ment of enmity with our family, tried to deprive us of the zemindaree^ 

elates. and for that purpose raised ihei jnmma thereof to 1,400 rupees. 

Ram Buksh Sing, rather than lose the hereditary estate, agreed to 
pay the enhanced assessment, notwithstanding which, the aumil 
refuseil him a zemindaree pot tahy but granted him a moostajuree 
pottahy under which he held the village, and paid the rents till his 
death. After his death, Dulthumun Sing, his son, obtained a 
fouteenameh pottahy and paid the rents till A. D. 1809. In A. D- 
1810, he went in search of seivice, leaving with me, Sheo Nurayn 
Sing, a mokhtarnama to manage the estate for him during his 
absence. Under this mokhtarnama we have held possession of 
the village, and paid the rents up to last kist of Kumar 1225, F. S. 
(October A. D. 1817.) About four years ago, one Oiidhiin Sing, an 
inhabitant of the village, presented a petition to Mr. Salmon, 
the late Collector, stating that Dulthumun Sing was dead, and 
claiming to be allowed to engage for the village as zemindar. Mr. 
Salmon, after a summary enquiry, declared that as Dulthumun 
Sing was still alive, no new settlement could be made. About 
two years after, he presented a second petition to the present Col- 
lector, and obtained a similar answer. After another year, he pre- 
sented a third petition, when the Collector, contrary to the former 
orders, advertised the estate for a new settlement, and deputed 
a Suzawul to collect the rents thereof on the part of Government. 
As the estate is our hereditary zemindaree we now sue Government 
to establish our claim thereto, and pray that an order be issued to 
the Collector, enjoining him to remove the Suzawuly and not to 
dispossess us or proceed in the new settlement, till the decision of 
the present suit. 

The Judge of Zillah Juanpoor, on 13th of July 1818, issued a 
precept to the Collector, directing him to stay his proceedings, 
and not tq dispossess the petitioners till further orders, and to 
transmit to the Court the papers relating to the case. The Col- 
lector appealed from this order to the Provincial Court of Benares. 
The Provincial Court was of opinion, that as ihe jumma of the 
estate could not be raised, no loss would be sustained by Govern- 
ment by allowing the petitioners to retain possession of the estate 
till the suit was decided, and that the orders passed by the 



<JASES IN THE SUDDER DEWANNY ADAWLOT. 


279 


Collector on the petitions of Oudhuti Sin^ entitled the petitioners 1818. 
to hold possession. The order passed by the Zitlah Judtre was — — 
therefore confirmed. S?BMares 

The Collector reported the circumstances of the case to the ^ s^eo * 
Board of Commissioners, and was ordered to appeal from the order Niiraya 
of the Provincial Court to the Court of Sadder Dewanay Adawlut. Sing, and 
Restated in his petition of appeal', that on the death of Uam Bukhs 
Sing, the farmer, the settlement made with Dultbumnn Sing was 
not confirmed by the revenue authorities, but that he continued to 
pay the rents on Sipurwanna from the Collector : that as nothing 
had been heard of him fur a long time, and as he had not made his 
appearance, notwithstanding the issue of frequent proclamations, 
the Board of Commissioners, on the presumption of his death, 
directed him (the Collector), on the 29th of October 1817, to 
resettle the village with the proprietors, or, in the event of their 
not coming forward, with farmers on good security : that he, in 
obedience to the said orders, deputed a Suzawul to collect the 
rents on the part of Government, on which the respondents, calling 
themselves the heirs of Dulthumun Sing, instituted a suit in the 
Zillah Court of Juanpoor, and the order appealed from was passed 
by the Zillah Judge, and contirmed by the Court of Appeal. He 
urged the following reasons against the said order: 1st, that the 
settlement made with Dulthumun Sing, not having been confirmed 
by the superior revenue authorities, was invalid, and consequently 
that the transfer of an invalid title was invalid: 2nd, that even 
supposing the settlement made with Dulthumun to have been 
valid, he was not forthcoming: 3d, that the Courts are not 
authorized to interrupt or restrain a Collector from making a 
settlement of any estate, which tiie revenue authorities, on a 
review of the case, may deem open to resettlement, it being in 
the power of the party conceiving himself injured to prosecute 
Government : and lastly, that by such interference, a lawful pro- 
prietor may be kept out of his estate, though it may be open to 
reassessment by the death of the farmer (in the present instance 
not acknowledged to be such, even if he be alive), and in opposi- 
tion to the revenue authoiities, who, if his claim be just, wish to 
readmit him ; if invalid, to reassess the estate according to its value, 
and with persons who are forthcoming and responsible. 

The Court of Sudder Dewanny Adawlut (present J. Fendall 
and W. E. Rees), were of opinion that the Courts have no autho- 
rity to interfere, in a summary manner, in matters relating to 
gettlenients, or to pass any orders therein. They therefore re- 
versed the order passed by the Zillah Judge, and confirmed by 
the Provincial Court, and ordered the Judge of Zillah Juanpoor 
not to interfere with the proceedings of Uie Collector in a sum- 
mary manner. 
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^818. JUGGUNNATH PERSHAD SIRCAR, Appellant, 

versus 

Nov. 16th. RADHANATH SIRCAR and Others, Respondents. 

the proceedings held in this case, it appears that on the 
thirteen of September 1804, a suit was instituted in the Zillah Court 

years after of Rajeshahye by Rama Kaunt and Luki Kannt, whose heirs the 
the date respondents are, asrainst the appellant and Dya Ram Sircar, his 
diwlTowed. obtain possession of a moiety of the villages of Beyidah, 

Chuk Kudumturee, Chowburia Khord, Chandpoor, &c. (suit laid 
at 500 rupees), and that a decree was obtained in favour of the 
plainiifFs, on the 18tli of January 1805. In A. D. 1817, the 
plaintilF sued out execution thereof, and the Zillah Judge of Haje- 
sliahye immediately ordered that the decree should be carried 
into execution. 

The appellant, on hearing of this order, presented a petition to 
the Zillah Judge, praying him to stay the execution of the decree, 
alleging that the decree of the 18lh of January 1805, was founded 
on a soo/eAwawa, or deed of compromise, purporting to be the 
deed of both parties, filed by the plaintiffs, which he (the appel- 
lant) denied ever to have executed, and which he stated to have 
^een forged by the opposite party: in corroboration of which, he 
urged the precipitancy with which the suit bad been hurried 
through the Comt, it having been decided in less than five months 
from the date of the institution thereof. He also pleaded that 
the Judge, who passed the decree in A. D. 1805, did not call upon 
him and his brother to enquire whether they acknowledged the 
soolehnamoy as, in justice to them, he ouglit to have done. On 
receiving the appellant's petition the Judge directed the moonstff 
to make a summary enquiry into the case in the mofussil The 
moonsiff hawn^ made a report favourable to the respondents, the 
appellant objected to it, asserting that the moonsiff had leagued 
with the respondents, and had made a false report. 1'he Judge, 
however, considering his objections fiivolous and vexatious, levied 
from him a fine of 50 rupees, and on the 26th of September 1817, 
ordered that the decree should be carried into execution. The 
appellant preferred an appeal from this order to the Provincial 
Court of Moorshedabad, by which Couit the order of the Zillah 
Judge was confirmed on the JOth of July 1818. On this he 
appealed to the Court of Sudder Dew^anny Adawlut. 

That Couit having admitted his appeal, he pleaded: 1st, that 
he never heard of the institution of the suit, in which the decree, 
now ordered to be carried into execution, was passed, nor of the 
soolehnama, on which that decree was founded, till he heard that 
an order had been passed for the execution of the deciee ; and 
that the Judge of the Zillah Court, who passed the decree, pre- 
viously to admitting the soolehnama, shouhi have called upon him 
and his brother, to ascertain fiom them, whether or not they ac- 
knowledged it: 2nd, that he, from the date of tlie decree to the 
present time had held imrli.stnrhed possession of ihe lanrls affected 
by It : id, that the Zillah Judge had acted in opposition to the 
provisions of the eighth clause of section 15, regulation 26, of 
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1814, in carrying the decree into execution without having first 
called upon the opposite p^riy to appear, and state any objections 
they might have to uiyre against the execution thereof : and 
that the Court of Suiider Dewanny Adawlui had decided in the sircar, r. 
case of Mirza llusun All versus Mirza Shureef and others (vide Radnanath 
vol. 1, page 317), that a decree passed more than twelve years 
previously to execution being sued, could not be carried into^^^®”' 
execution. 

The Court (present J. Fendall and E. Rees) after considering 
the whole of the proceedings of the case, observed that it appeared 
that the decree, of which execution was now sued, was founded on 
9 . soolehnamay which was denied by the appellant, and that as the 
decree had not been cairied into execution for so long a period 
(upwards of thirteen years), fiom the date thereof, it was neither 
just, nor agreeable to the practice of the Courts, to carry it into 
execuiion ; that even if the respondents had been put in possession 
of the lands under this decree (as asserted by them), and had been 
dispossessed by the appellant, the Judge should not have carried 
the decree into execution a second time, but should have referred 
the party to a new Dewanny suit. They therefore, on the 16th of 
November 1 8 1 8, reversed the orders of the Zillah and Provincial 
Courts, and ordered that the appellant should be reinstated in 
the binds, h'aMiig it 10 the respondeuts to institute a fresh suit to 
establish their claim theielo under the soolefmamay if they 
tiiought pioper. I'hev also directed the Zillah Judge to repay 
to the appellant the fine of 60 rupees levied from him. 


GOUR SIRDAR (Son and heir of Nundun Sirdar), Appellant, 1818 . 

vei'sus 

GOPEE DUTT (for himself, and as heir of his deceased Nov. 30ih. 
brother, Sham Dctt), Respondent, 

THIS suit was instituted in the City Court of Dacca by Nundun A, by mis- 
Sirdar, the father of the appellant, on the 2nd of July 1816, tof***^^' 
recover from Sham Dutr and Gopee Dutt, the defendants, the sum ® 

of 1,600 rupees, under the followiny: ciicumstances. The plaintiff missory 
carried on busiiiC'S at Dacca, under the name of Nundun Sirdar nou- for 
and Jewun Sirdar. His oomos/zid in Calcutta purchased for him 
two Government prpniissoiy notes : viz No 6,475 for 500 
dated 5th of July 1805, and No. 7,010 for 2,000 rupees, dated one for 500 
11th of July 1805, from Ram Mohun L.tl, and transmitted them rupees, 
to him. Wishing to dispose of the note tor 500 rupees, he 
ployed Anund Lah a broker, to negotiate the sale. 1'he broker 
applied to the defendants, >h<tm Dutt and Gopee Dutt, who rence bp- 
agreed to purchase the note for 481 lupees, 8 anas, 'bhe plaintift ilie 

agreed to these terms, but being unable to read English, he, by 
mistake, sent the note for 2.000 rupees to tlie defendants bv bis 
son, Gour Sirdar. The plaintiff's sou wished the defeudaut; auu tu C, 
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1818. Sham Dutt, to get some one to read the note, but he (Sham Dutt) 
saying that that was unnecessary, paid the purchase money, und 
the note was eiicloised to the defendants by Gour Sirdar, ia 
the plainlifi ^s name. The plaintiff shortly after wishing to dispose 
of tiie'mls- of tlie note for 200 rupees, was about to send it to Calcutta, but 
t>/ke, «nd previously to sending it, shewed the remaining note to a person 
wlio could read English, when he was informed of his mistake. 
He applied to the defendants, demanding the difference between 
the two notes, and as they put him off from time to time with 
being prov. various excuses, he instituted the present action to recover the 
ed iliht A. sum uf 1,500 rupees. 


bis agent, 

]>leBds 

ignorance 


refers A. 
to C. for 
llic differ 
ctice. It 


Tlie defendants stated, that they having agreed to purchase the 
600 iijpce note for 481 rupees, 8 anas, received from Gour Sirdar 
a note, >Ahich he said was for 500 rupees: that as they did not 
underbtand English, they wished to send for a person to read the 


covei V of 
tbe differ 
etice. 


bad no 
dealings 
witli C, 
judgment 
Whs given 

against n, uo'e, but that Gonr Sirdar said that it was unnecessary : that thev, 
leaving him ’ i i a j r 

the option Oil tins, paid him the sum of 481 rupees, 8 anas, and sent tiie 

of suing C. m te to Sree Kishen 'I hakoor, their agent in Calcutta, to pur- 
I eonch shells, and that the said agent having purchased the 

shells for them, credited them the sum of 600 rupees, as the 
amount of the note. 

The plaiimft* filed an attested copy of a Government promissory 
note. No. 7,010 of 1806-1806, for 2,000 rupees, granted by Go- 
veiniiieiit to OditCiiuin Deh and Govind Lai, and endorsed by 
several persons, and among others, by Juggomohun Seel to Ram 
Mohun Lai, by liim to the plaintiff', by the plaintiff to the defen- 
dants, and by them to Duljeet Gir. Duljeet Gir being examined, 
deposed that the note in question was sold to him by Sree Kishen 
Thakoor, the agent of the delendants, in payment of certain conch 
shells sold by him to the said Sree Kisheu Thakoor on their 
account. 

The Zillah Judge was of opinion, that the evidence of Duljeet 
Gir and the endorsement on the promissory note fully establislied 
the fact of tlie promissoiy note for 2,000 rupees having been 
endorsed by the plaintiff to the defendants ; and that as the 
defendants admitted that they had only paid 481 rupees, 8 anas 
foi it, as a note for 500 rupees, the plaintiff had a right to recover 
from them the difference between the two notes. Sham Dutt, 
one of the defendants, having demised, he (the Judge) passed a 
decision, on the 5th of February 1808, directing that the plaintiff 
should recover from Gopee Dutt and from the estate of Sham Dutt 
the sum of 1,500 rupees, being the amount of the difference 
between the two notes, and the sum of 261 rupees, 8 anas, interest 
at twelve per cent from the date of the institution of the suit to the 
date of the decree. He furlher declaied, that the defendants were 
at liberty to sue their affenl, Sree Ki>hen Thakoor, for tlie recovery 
of the sum decreed against them rf he had defrauded them. 

Gopee Dutt lieiug dissatisfied with this decree, appealed to 
tiie Provincinl Couit ot Dacca, on his own behalf, and as heir 
to his deceased brother Sham Dutt. He pleaded, that Sree 
Kishen Thakoor was not their seivant, and that they, conse- 
quently, were not answerable for his acts: that he, Gopee Dutt, 
ijad seat the note, as a afote for 500 rupees, to Sree Kishea Tha- 
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who acknowledged the receipt of 500 rupees in a letter 
which he (appellant) could produce. The resf)Onderit pleaded, ~ 
that he had no dealings with Sree Kishen Thakoor : that 
dealt with the appellant, who was the responsible person, and p(;e*Gutt. 
thiit the appellant might settle the affair as he thought proper 
with liis agent. 

The Provincial Court considered the decree of the Zillah Court 
improper. They were of opinion that no fraud was proved against 
the appellant and his brother (Sham Duit, deceased), though 
they had acted foolishly and imprudently in taking the nute^ 
without ascertaining that it was correct: that it was proved 
bv an original letter from them to Sree Kishen Thakoor, dated 
2(jth Kartick 1212. B. S., bearing the Dacca postmark of the 
10th of November 1805, that the defendants dispatched the note, 
as one for 500 rupees, to Sree Kishen Thakooi ; and by another 
original letter, dated 3d Ughun 1212, B. S., beaiing the Calcutta 
postmark of the 1 4th of November, that Sree Kishen- Thakoor 
acknowledged the receipt of a note of 500 rupees: that in the 
account current, furnished by Sree Kishen Thakoor to the 
defendants, he had credited them the sum of 500 rupees in that 
account current, as the price of conch shells purchased by him on 
their account : that Sree Kishen 'fhakoor was not the agent of the 
defenda/its alone, but the common agent of the sunkaree^, or 
dealers in conch sliells, of Dacca, and that he had in the presence 
of the parties and of many witnesses acknowledged the receipt of 
500 rupees from the defendants^ The Court, therefore, on the 
6ih of May 1813, passed an order reversing the Zillah decree, 
and leaving the respondent the option of suing Sree Kishen 
Thakoor for the amount of tlie did’erence between the two notes. 

The costs were made payable by the respondent. 

The respondent presented a petition to the Court of Surlder 
Dewanny Adawlut for the admission of a special appeal. The 
Court, on consideration of the circumstances of the case, thought 
proper to admit a special appeal. The appellant (plaintiff in the 
Zillah, and respondent in the Provincial Court), pleaded that it 
was clearly established, that the defendants had endorsed the note 
for 2,000 rupees in their own names, and that il was sold by Sree 
Kishen Thakoor for 2,000 rupees to Duljeet Gir on their own 
account: tliat, however that might be, that he had no dealings 
with Sree Kishen Thakoor, and that the defendants alone were 
answerable to him. 

The appellant demising at this stage of the proceedings, his son 
Gonr Sirdar carried on the appeal. 

Tl»e Court (present J. Fendall and G. Oswald), after maturely 
weighing the whole of the evidence, were of opinion that the 
defendants had not acted honestly in this transaction : as it was 
proved by the evidence that the note was sold to Duljeet Gir by 
the agent of the defendants, and that they had received from him, 

Sree Kishen Thakoor, in cash and goods, the full amount of the 
note, and that when they were called upon by the plaintiff to^ 
remedy the mistake which had occurred, they had put him off, 
from time to time, with vaiious frivolous excuses; and that as it* 
was . ciearJy proved that the plaintiff did, by mistake, sell to tliee 
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respondents a note of 2,000 rupees for one of 500 rupees, he was 
entitled to recover from them the amount of the difference between 
tlie two notes. A final order was therefore passed on the 30ih of 
November 1818, reversinjr the decree of the Provincial Court, an J 
confirming that passed by the Zillah Judge. The respondent wug 
di:ected to pay to the appellant the sum of 1,500 rupees with 
interest, and was informed that he was at liberty, if he thought 
proper, to institute a suit at^ainst Sree Kishen Thakoor to lecov r 
the sum which he (ie>pondent) was ordered to pay to the appellant. 
The costs of all the Courts were charged to the respondeut. 


MIRZA KUREEMOOLLA BEG, Appellant, 
versus 

BABOO HURRUCKCliUND, Respondent. 

ON the 29th of January 1816, a decree was obtained by lh& 
respondent in the City Court of Benares, for the sum of 1,833 
rupees, 13 anas, against Mussummaut Pear Beebee and Peer 
Bukhsh, heirs of Moohummiid Svud, and Gholam Nujiif. In 
execution of this decree, a four anua share of mouza B.insul, a 
maafee village situate in pergunna Ooosfh, was directed to be 
sold by public aiiclion. Tlie said share was accordingly sold hy 
the Collector on the 30th of November 1818, and purchased for the 
sum of 250 rupees, by Mirza Kiireemoolla Beg. The lespondent, 
on the 4th of December 1818, presented a petition to the Juvige 
of the City Couit of Benares, praying that tlie sale might he set 
aside. He pleaded the inadequacy of the pi ice, the sai<l share 
having been moittratred to him for 1,000 rupees; and liie irregu- 
larity of the sale, the sale having taken place within the y>eriocl of 
one mouth from tlie date of the issue of the proclamation of sale, 
contrary to the provisions of regulation 20, 1795. 

The judge of the City Court, on the same date, pass ul an order 
directing the Collector to consider the sale of the share in question 
annulled, and to issue a further proclamation fur the sale thereof 
after tlie expiration of one month fiom the date on which the 
proclamation should be issued, and to sell the same at the expiia- 
tion of that period, in the event of no fuither orders being received 
from the Court. 

The auciion purchaser appealed from this summarv order to the 
Pro\incial Comt of Benares. He stated, tliat the said four anna 
share of the village in question, the annual jumma of which was 
62 rupees, 8 anas, was put up for sale, after the prescribed pro- 
clamation had been issued, by the Collector, in the presence of the 
agent of the decree holder on the 30th of November 1818 ; that as 
some doubts were entertained of the validity of the maafee tenure 
of the village, few persons were willing to bid for it: that the agent 
of the decree holder bid against him, till the share in question uas 
at length knocked down to him for 250 rupees: that he imme* 
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diately paid the earnest money, and the sale was reported by the 1819. 
l^llrctor for the approval of the Board of Revenue, and that the ‘ 

decree holder m »de no objection to the sale, till the doubts which 
existed as to the validity of the maafee tenure had been removed 
by the sanction of the Board. He pleaded that inadequacy ofti. BhUou 
price was n(jt a sufficient pround to annul the sale, and could not Hnrnik 
be ur^ed by the decree holder, as his agent was present, and might 
have purchased the estate if he had tliought ht, and that the pro- 
clamation had been duly issued. He therefore prayed, that as the 
maafeedars had not objected to the sale, the summary order of 
the City Judge might be reversed, aud that any party who was 
dissatisfied with the sale might bring forward his objections in a 
regular suit. 

The Officiating Judge of the Provincial Court, considering the 
order of the Judge of the City Court to be perfectly correct, con- 
firmed it on the 14th of December 1818. I'he appellant being 
siill dissatisfied, appealed to the Siidder Dewanny Aflawlul. 

That Court (piesent J. H. Harinirton and W. E. Hees) being 
of opinion, that under the regulations in force, the Civil Courts 
have no authority to annul, by a summary judgment, a public sale 
made by a Collecior, issued a final order, on the 8th of Januaiy 
1819, reveisiiig the orders of the inferior Courts, and diiected the 
Judge of the City Couft to stop the further sale of the share in 
question, and to put the auction purchaser in possession, leaving 
the party who mi^dit be dissatisfied with the sale to institute a 
regular civil action. 


MESSRS. FAIRLIE, FERGUSSON AND CO. and HURRUCK 
CHUND DOWKUR, Appellants, 

ver szis 

MAHEH RAM CHOWDRY, Respondent. 


lSt9. 


Jan. mill. 


THE respondent (original plaintiff), instituted the present ac- A rlalm to 
tion in the Provincial Coiiit of Moorshedabad on the 14ih of May 
1810, to recover from Hurruck Chund Dowkur and others, 
defendants, the villages of Goalpara, &c, nine villages, which heft^ftnlst B, 
claimed as part of his zemiudaree, and to recover the sum of.6.;30l and ilu* 
rupees, as the mesne prohts during the time they had possession. 

'I'he facts of tlie case, as stated in the plaint, are as follow : 

Goalpara and the other villages formed part of the zemindaree of •„ 
Reyna Kam Cliowdry, the father of the plaintiff, which was termed pen ring that 
pergunna Myspareh, Deh Petumpoor, the top khaneh mehaU of die claiin of 
zillah Rungpoor. In the year 1 179, B. S. (A. D. 1772), the Milage s j|,‘ 
in question were mortgaged by Reyna Ram to Mr. Daniel Raush, q„e«iion, 
who resided at Goalpara for commercial purposes. The debt to rested ou 
Mr. Raush and arrears of Government revenue, &c. soon amount- 
irig to 22,000 rupees, that gentleman compelled Reyna 
Chowdry to mortgage the whole of his zemindaree, iuclud.ng thetu be il<e- 
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1819. villages in q^iestion, for that sum, and took possession of tho wholes 
; He, at the same lime, compelled Reyna Kaiu Chowdry to grant 
«incli”«* a farm of Go.dpara, &c. in the name of Wm goma^hfay Ram 
they were Soonder Ghose, at a jumma of 10 1 Nurainee rupees. Wiien, after 
in violation some time, Reyna Ram thought that the money advanced on the 
of section moitgajre must have been paid off from the produce of the ze- 
t^orl 3S ^ niindaree, lie afiphed to the Judge of Copch Behar, in order fo 
3/93. * i> 0 "S ssioii of the estate, but that gentleman paid no attention 

Tvliitli pro- to h s application. Shortly after this he died, leaving the plaintiff, 
bii'its iiis son, a minor. On this Mr. Raush seized and confined the 
from hoiil .ind his irrandmother, and in the year 1 197, B S. (A. D. 

injr land 1790-91) had Goalpara, &c. the nine villages in question, entered' 
withoMt the in the bo' ks of the Collector’s office, as the talook of Ram 
sanciion of Sooiider Ghose, at a jumma of 57 rupees, 2 anas, 8 cowries, 
tlie Cover- pergunna entered as the zemindaree of the 

ral iti plaintiff, and caused Sham Ram Scin, a dependant of Mr. Raush, 

Couiicjl, to be appointed guardian of his person and manager of his zemin- 

a rid Mere daree, thereby retaining possession of the whole estate. In 1189, 
slfficirntlv Mr. John Lumsden, the Acting Judge of 

dihiiuct to Ziilafi Coocdi Behar, released the plaintiff from confinement, and 
f>ive a title appointed Sham Ram Ghose his guardian and manager of his 
!() the vii- estate. In 1199, B. S., (A. D. 1792-93), the plaintiff received a 
ia perwanna to enter into enoagemenls for his '/emindaree direct with 
^ (jovernment, and got possession of the w’hole thereof, including 

Goalpara, and paid t*>e revenue assessed thereon to Government. 
Jnl200, B. S. (A. D. 179 3-94), Mr. Raush claimed from plain- 
tiff the sum of 77,620 rupees, 7 anas, 8 gundas, as the balance due 
on the mortgage aforesaid, and confined him, and made him exe- 
cute a fiesh bond, remortgaging the zeinindaiee for that sum, and 
after having taken possession thereof and appointed Juggnt Ram 
Seima serberakary released the plaintiff. Mr. Raush having died, 
the estate after successive sales came into the hands of Mr. Mac 
Cullum. In 1205, B. 8. (A.D. 1798-99), the commissioner (/f 
Cooch Behar, at the. instance of the plaintiff, reported the circum- 
fitances of the ca.se to the Board of Revenue. An order was 


received from the Board, stating that Europeans were prohibited 
under the orders of Government from holding land, and directing 
that the land should be sold. It was accordingly purchased l>y 
the plaintiff for 15,000 rupees. In 1208, B. S. (A. D. 1801-2), the 
plaintiff got possession of the whole of the zemindaree, with the 
exception of the villages in question, which Mr. Mac Cullum refused 
to give up, on the plea that they had been purchased by Ram- 
Soonder Ghose. On his death, Mr. James Fulton obtained posses- 
sion of his property and the villages in question; and the plaintiff 
applying to the Zillah Court of Rungpoor, was referred to the 
Collector. On the death of Mr. James Fulton, the plaintiff got 
possession of the villages in question ; but Mr. Robeit Fulton, as 
heir to his brother, executed a deed selling the villages to Hurruck 
Chund Dowkur, and Sudda Ram Dowkur, and caused Doorga- 
pershad, whocalled himself heir of Ram Soonder Ghose, to present 
a kharijnameh to the Collector, praying that the villages, the 
purchased property of Ram Soonder Ghose, might be entered as 
the purchased talook of Hurruck Chund Dowkur and Sudda Raia, 
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Dowkur. The villages were accordingly entered in the Collector’s 
books as the talook ot those persons. As the plaint.d held the oti- 
ginnl transfer of the villages in question to be forced and fraudulent, 
he sued Hurrnck C liund, and the heirs of Sudda Ram deceased, the 
purchasers, Petumber Mnj'uooadar, the person who had posses- 
610 of the villages on behalf of the said purchasers, and Doorga- 
pershad Ghose, heir of Ram Soonder Ghose, whose name had, as 
before related, been enteiod in the Collector’s books as talookdar, 
to recover possession of the villages, and the mesne profits thereof 
for the time he had thus fraudulently been dispossessed. 

'I'he counter statement of Hurruck Chund Dowkur, the pur- 
chaser, was as follows: 

About 40 years pievions to the institution of tlie present suit, 
Reyna Ham Cliowdiy, the former zemindar, sold the villages 
in qiiedion, which had been entered in the Collector’s books at the 
decennial settlement, separately from tlie zemindaree of Mysparah, 

the talook of Goalpara, to Mr. Hugh Bayley, by whom the 
revenue due to Government was paid. After his death, the talook 
of Goalpara was held by Mr. David Killican, and after his death, 
sold hy Mr. 'I’homas Graham and Mudun Mohun Dult, adminis- 
trators to his estate, for 20,000 arcot rupees, to Mr. Daniel Kaush, 
by Q deed of sale in the English language, dated the 3d of September 
1736, under the name of Ram Soonder Ghose, his gomashtay whose 
name was entered in the Collector’s books as talookdar. Mr. D. 
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.Kaush held possession of the talook for 28 years, receiving the 
profits, and paying the revenue assessed thereon to Government. 
On his death, the talook was sold, under a deed of sale in the 
English language, dated 2d of March 1 796, by his executors, Messrs. 
Colin Shakespear and Alexander Colvin, for 12,000 rupees, to Mr. 
Beinard Mac Cullum. After retaining possession for some time, 
he died, and the estate was sold by his executors, Messrs. Fairlie, 
Gilmore and Co. to Messrs, James Fulton and Henry Charles Gil- 
more, who had possession. After the death of Mr. H. C. Gilmore, Mr! 
James Fulton retained possession till his death, when his brotlief, 
Mr. Robert Fulton, as his executor, and Messrs. Fairlie, Gilmore and 


Company (the foimer transfer by them to Messrs. J. Fulton and 
H. C. Gilmore not having been quite completed), made over their 
right and title in the talook to Hurruck Chund Dowkur and 
Sucfda Ram Dowkur, and executed a joint deed of sale in the 
English language, dated 2Ist of March 1809. They caused the 
heir of Ham Soonder Ghose, whose name during the whole of these 
transfers had remained in the Collector’s books, as talookdar, to 
present a kharifnamn, or petition praying that his name might be 
erased from rlie books, and that the names of Hurruck Chund 


Dowkur and Sndda Ram Dowki.r might be entered, as lalookdars 
bv purchase. A rejiort having been made to the Board of Revenue, 
the transfer was sanctioned, and the estate entered as the talook of 
the purchaser* aforesaid, who had ever sine® had undisturbed 
possession iher<o*. 'I'lie defendant aforesaid pleaded that the 
cognizance of the suit was haired by the number of yeais which 
had elapsed since the onuinal pui chase, and the successive 
tr<insf( rs of the estate through so many hands. 

. Eetumber Mujmooudar stated, that he bad no interest in the 
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Messrs. 
F«irlie, 
IVr<;ii«soa 
find Co. 


falook, he being merely the gomaskta of the purchasers. Doorga 
({jun Ghose stated that his father, Ram Soonder Ghose, ha<l no 
interest in the estate, except as riominal talookdur, his name having 
been entered in the Collector's books to enable Mr. D. Raush to 
hold the talook ; that his name had been continued in the CoU 


«nd Hiir- lectoi’s books as talookdar under the successive purchasers, and 
riicK CliJind I lie sale of the estate to the last purcliaseis, he, as heir to liis 
Maheh deceased father, had pieseiiied a kh irijnama to the purport stated 
Ram Chow- bv HuiTuck Chiind Dowknr. 


^*7* The parties filed many documents in support of their claims, and 

the case came to a final heating on the 21st of March 1814, before 
Mr. T. Brooke, Senior .Judge of the Provincial Court, who passed 
the following decision : 

He observed, that.Hurruck Cbund Dowkur, the defendant, had 
produced no deed of sale executed by Reyna Ram, i‘ie former 
yernindar, and that the several deeds filed by him did not define 
the villages comprised in the talook of Goalpara, and tliat though 
the villages claimed were enumerated bv name in a rnuitjage bond 
executed on the I4ih of April 1789, by Mr. Daniel Ransb in favour 
of Messrs. Colvin and Company, \ei the said mortbra'ie bond did 
not state bow the talook had Imen acquired from the foimer ze- 
mindar. As tlierefore the deed of sale, under which Hurruck 


Chund claimed the talook, merely purported to sell to *hitn and 
Suclda Ram the factory of Goalpara and the builtlinijs, ijullot k 
sheds, &c. appertatniiis: thereto, he (the Senior Jud^e) did not 
consider that it was suffirdently correct to uphold a claim to the 
villages in question. He al^o observed, that the orders of the 
Governor General in Council, under dale the 8ib of June 1787, 


which were embodied in reguldtion 38, 1793, probibite i Euiopeans 
from bolding lands without having obtained the previous sanc- 
tion of the Governor General in Coum il, and that this periniS'sion 
did not appear to have been obtained in the present instance. 
Dnder these circumstances, be passed a decision iii favour of the 
plaiiitifl', decreeing to him possession of the vill-iges of Goalpara, 
cl. limed by liim, with the exception of the f.n toiy of Goalpara, 
the hnildmir, bullock sheds, &c. enumerated in the deed of sale by 
Messrs. Fail lie, Gilmore and Company, and Mr. Robeit Fulton. 
As t!:e taiook had passed throuu:h so many hands, it was impossible 
to get at any true account of liie mesne pioiits of ihe villages, 
during tlie period they had been in the hands of Mr. Bavlev and 
the succeeding purchasers; the claim iheiefoie of the plaintiffs to 
mesne profits was dismissed, and the costs made payable by the 
parties respectively. 

A petition havmir been presented to the Court of Siidder 
Dewanny Adawliit by the firm of Messrs. Fairlie, Gilmore and 
Company, under the name of Messrs Fail lie, Fergiisson and 
Company, praying to be lieaid againsi the decision of the Provin- 
cial Court, their pi aver was acceded to, and ihev c.irried on the 
appeal in conjnnction with Hurruck Chund. defendant, who had 
appealed from the above decision They pleaded that the cogni- 
zance of the suit was barred under the rule of limitations, the 


talook in rpiestion having been in the possession of successive 
pui'chstsers for 40 yeais previous to the iustilutiou of the suit; 
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and that the talook of Goalpara was distinctly named in the 1819. 

KitbalehSi and that the witnesses of the respondent \ii another 

suit (the case of Rangagfhur), had deposed that the talook was Messrs, 
sold by Reyna Ram Chowdry in the year 1 179, B. S. (A. D. 1793 

The respondent pleaded that the villages in question were 
merely mortgaged by his father, and that the witnesses in theaodfinr- 
Rangaghur case were villagers, who knew not the difference be- ruck Chund 
tween a mortgage and a sale, seeing that the mortg agee had 
possession of the property. He also pleaded that the circumstances RVm ^how- 
of the case rendered the suit cognizable, notwithstanding the dry. 
lapse of so many ye'hrs. 

The appellants filed a Muhzurnama dated 30th of July 1787, 
in proof of the sale of the talook by Reyna Ram Chowdry to 
Mr. D. Raush, in the year 1183, B. S. (A. D. 1777.) This docu- 
ment was signed by several zemindars (Chowdrys) and by the 
canoongoe of the pergunna. 

The Court (present W. Blunt, Officiating Judge) having perused 
the papers of the case, and the several documents filed by the 
parties, saw no reason to alter the decision of the Provincial Court. 

It appeared to the Court that the Muhzurnama and the original 
answer of Hurruck Chund were at variance, inasmuch as the 
answer stated that the talook, having been originally purchased 
by Mr. Hugh Bayley, had passed through two or three hands 
before it became the propeity of Mr. D. Raush, and the Muk^ 
zurnama set forth that it was sold by Reyna Ram to Mr. D. Raush ; 
that it did not appear how and when the talook of Goalpara was 
separated from the zemiiidaree of pergunna Myspara, and that the 
deeds filed by the defendant, Hurruck Chund, were too vague to 
support a claim to the villages in question, “ the estate of Goalpara'^ 
being stated to be the property which was thereby sold, and that 
the order of Council dated 8th of June 1787, prohibited Europeans 
from holding lands. The Court therefore passed a final older oti 
the 18th of January 1819, confirming the decision of the Provin- 
cial Court, and dismissing the appeal with costs payable by the 
appellants. 
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MVSSUMMAVT ABEA and MUSSUMMAUT CHUNDER 
MALAf Appellants, 
versus 

ESUR CHUND GUNGOLEE (Minor, through his Guardian 
Buluam Gukgolee), Respondent. 


A Hindoo THIS action was brought in the Zillah Court of Backergunge, 
widow cxe- the lOlh of Julv 1814, by Mussntntiiaiit Ram Pina, to recover 
tRtiwnijMv i\iussummaiit Abea and Mussummaut Chunder Mala, a share 

of of pergiinna Ourungpoor, Rogonathpoor, &fc. situate in Zillah 
in fayourof Backcrguiiire. Suit laid at 400 rupees. 

It was stated in the plaint, tliat a four ana share of perguniia 
granting^*’ Oiuungpnor Rogonathpoor, and Ttippeh Etimadpoor was entered 
them equal in the Collector’s books as the property of Mukoond Deo Rai 
shares of Chowdry, that of this four ana share, one-thinl (or 1 ana, 6 
her landed 2 cowries, and 2 krants of the whole ‘estate,) fell to his 

Munohur Rai Chowdiy, and that after his death, his widow 
on by them Mussummaut Luki Piria succeeded to bis share: that Mussum- 
fificr her maut Luki Pina having four daughters, viz Mussummaut Abea, 
and^C two Opoorbeh, mother of the plaintiff, Mussummaut 

of the* Chunder Mala, and Mussummaut Pran Piria, all of whom were 
daughters, married, executed a dan putr, or deed of gift, making over to them 
dyniffdm- equal shares of the estate left by her husband; and that iht 
ot^A^'the^^' ^'^shands of the four daughters entered into a counterpart agree- 
daiighter nient to pay in equal shares any debt which might be due against 
of B, sues the estate; that they each received their shaie of the profits of 
D. and E, the estate during the life of Mussummaut Lnki Piria, that tlic 
plaiiitifi’s faiher and mother dyinir in 1203, B. she resided 
tens *fcr a giandmother and the defendants, till the deatli of the 

fouVili former, wliuh occurred in the year 1207, B. S., tliat in the year 
of the pro- 1210, B. S., I he defendants turned her out of the joint dwelling 
^***111 of her refused to gi\e her the share of the profits to which she 

nmtlier. * entitled in right of her mother. She therefore instituted this 

Tlie claim action tooht.iin pf sst ssioii of one fourth of the(l ana,6gundas, 
dismissed, 2 cowrics, 2 kraiits) share of the estate which was left by Luki 
Piria, or a 6 L’unda, 2 cowiy, 2 kraiit sha»e of tlie whole zemin- 
lapsMlb'y Mofussil produce of ihe share claimed was estimated 

her death, at 400 rupees per annum. 

The defendants denied that the plaintiff had any claim to share 
in the properly left bv Mussummaut Lnki Piria. They stated 
that in the year 1201, B. S., Mussummaut Luki Piria executed an 
Ikrari dnn-pntr, or conditional deed of gift, which pro\ided, 
‘‘ that during her liferinie, ilie share winch she received at the 
death of her hiishand should, according to former usage, be ma- 
naged bv Hiiii Kishen Chatlerjea, perpetual gomnshta. and that 
in ca^e the saul gomashta should at any tune he unable to pay the 
revenue due to Gov^ i unuTit, and ilebts due bv tlie estate from the 
proceeds iiiereof, tlie husbands of her four (laughters should con- 
tribute in equal parts to p.iy the said revenue and debts, and that 
afrer her deaih the estate sliouhl l>e equally divided between the 
four daughter- rtiat she did not deliver tins deed, but retained it 
in her ovvti possession ; that in the year 1203, B. S., the estate fell 
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in arrears, ar^d as the husbands of the daughters did not come 1619. 
forward, and pay the arrears, according to the conditions of lire 
dan-putVy 8 anas of the share in question were sold bv pubJic Mussinn- 
auction,arid that in 1205, B. S., another ana share was sold, 
that Mussunimaut Luki Pina repurchased tlie said 9 ana shareg,"J„,„„|,j 
from the auction purchaser: that two of her daughters, viz. Mus- Clnnider 
summaut Opoorbeh, the mother of the plaintiff, and Mussunimaut 
Pran Piria, dying during her lifetime in 1203, B. S., she executed 
a second deed of gift, cancelling the former deed (which the (ju^gQiee. 
defendants pleaded had become invalid from one of the parties not 
having fulfilled the conditions thereof,) and giving the whole of the 
share to her surviving daughters, the defendants ; that she died in^ 

Kartic 1207, B. S., since which time they, the defendants, had re- 
tained possession of the share in question. They stated that the 
plaintifTs mother having died before Mussummaut Luki Piria, she 
(plaintiff) could not claim any share, her mother never having been 
seized therein, and tiiat site (plaintiff) never had had possession, or 
received any share of the profits of the share in her own right, hut 
being left an orphan, they took compassion on her, and received her 
into their house, and defrayed the expences of her mariiage. The 
plaintiff filed among other documents the deed of gift and the 
counterpart agreement alluded to in the plaint. The deed of gift 
was dated 21st Cheyt 1201, and was in purport exactly similar to 
the one quoted iu the answer of the defendants. The Judge of 
the Ziliah Court put the following question to the pundit : 

“ If the mother of the plaintiff died during the lifetime of her 
mother (Luki Piria) who, under the dan-putr^ is entitled to her 
share?’* 'Mie pundit answered in the following terms, “ If the 
mother (Luki Pina) executed a deed, making over the real properly 
which she received from her husband to her four daughteis, and 
if the deed were so worded as to give, in addition to the property 
named therein, any other property she might subsequently acquire, 
and if it be stated that the donees shall obtain the property 
after the death of the donor, the daughters have no riglit in the 
property during the lifetime of the mother. If one of the daugh- 
ters die before the mother, her daughter has no claim to the 
property.** The Ziliah Judge being of opinion that the claim of 
the plaintiff was completely barred by this vyuvustha, dismissed 
the suit with costs. 

The plaintifFbeing dissatisfied with this decision, appealed to the 
Provincial Court of Dacca. She requested that the same question, 
which was put to the pundit of the Ziliah Court, might be put to 
the pundit of the Provincial Court. The appeal was defended by 
Mussummaut Chunder Mala on the same grounds as those on which 
4 ihe resisted the original claim, but a claim to the whole estate left 
by Munobur Rai Chowdry, being set up by his grandson Suinboo 
Nath Mokerjee, son of Mussummaut Abea, who denied the right 
of Mussummaut Luki Piria to alienate the estate, Mussummaut 
Abea acknowledged his right, alleging that the answer filed in her 
name in the Ziliah Court had been given without her knowledge. 

The Court referred him to a separate suit for the adjustment of his 
claim, declaring that the decision in this case would not affect his 
right, and proceeded to consider the merits of the case as far as 
related to the claim of the plaintiff. 
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1819. The above question being put to the Hindoo law officer of the 
T Provincial Court, he answered, that the deed of gift was correct, 

maurAbea donor having used the words, I have given, had no 

and Mus- power to retract the gift, and that if Mussummaut Oopoorbeh, the 
snramAut mother of the plaintiff, had during the lifetime of Mussummaut 
Chunder £ Piria, received any share of the profits of the property, which 
Esu*’ Mussummaut Luki Piria received from her husband, the plaintiff 
Cliund was entitled to the share which was granted to her mother by the 
GuD^olee* dan putr. 

The Court considered the fact of Mussummaut Oopoorbeh 
having participated in the profits of the estate under the dan 
putr, to be fully proved by the evidence. They therefore, 
under the vyuvustha of their pundit, considered the riglit of the 
plaintiff to a fourth share of the property of Mussummaut Luki 
Piria to be clearly established, and reversing the decision of the 
Zillah Judge, directed that she should be put in possession 
thereof. The costs in both Courts were made chargeable to the 
defendants, who being dissatisfied with this decision, presented a 
petition to the Sudder Dewanny Adawlut praying the admission 
of a special appeal. 

The Court, previous to admitting the appeal, consulted their 
pundits with regard to the Hindoo law as applicable to the case. 

Their vyuvustha was as follows; “If the donor, Luki Piria, 
executed a deed bestowing on her four daughters the property 
left by her husband, to be entered on by them with the power of 
alienating it, by gift or sale, after her death, and if the permission of 
the heirs of the husband was not previously obtained, the gift is 
not valid; and as Mussummaut Oopoorbeh. one of the donees, 
died during the life of the donor, her right never having been in 
existence (that is, she never having been seized of the share) her 
daughter, the plaintiff, cannot claim any share of the property 
through her.*' After perusing this vyuvustha, the Court admitted 
a special appeal. Mussummaut Ham Piria having died at this 
stage of the proceedings, the appeal was defended, on the part of 
her minor son, Esur Chund Gungolee, by Bulram Gungolee his 
guardian. 

On consideration of all the documents, the Court (present J. 
Fendall and S. T. Goad), were of opinion that the dan-putr^ 
under which Mussummaut Ram Piria claimed a share of the pro- 
perty of Munohur Rai Chowdry, was invalid, and that as the 
title of Mussummaut Oopooibeh to the said property had never 
been completed (from her having died before Luki Piiia), Mussum- 
maut Ram Piria, her daughter, who claimed the property through 
her, had consequently no right thereto. They therefore passed a 
final decision confiiming the decision of the Zillah Court, and dis- 
missing the claim with costs payable by the respondent. 
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NEEL KAUNT GHOSE and SREE KAUNT GHOSE, 
Appellants, 
versus 

SASSEE MUNNEE DASSEE, (Widow of Suroop Chund Rat, 
deceased,) Respondent. 


1819. 


April 9tb. 


THE appellants instituted a suit in the Provincial Court ofTlie Pro' 
Moorshedabad on the 8th of August 1811, to recover from Surroop 
Chund Rai, the defendant, the sum of 27,351 rupees, 14 anas, 
the profits of a farm for the year 1214, B. S., with interest suited the 
thereon. They stated that the Raja of Burdwan had granted to appellants 
their father, Ram Nidhee Ghose, an ijara or farm ot the 
of pergunna Munohur Shahee, containing 206 mouzas, and 
mehals on a lease of seven years, from 1210 to 1216, B. S., of their 
inclusive, at an annual of 109,937 rupees, 11 anas, 6 

das ; that their father had possession thereof till his death, 
which took place on the 3d Jeyt 1214, B. S. ; that on his dealh 
they, as his heirs, were entitled to possession of the farm, but the allowed a 
defendants, who had purchased pergunna Munohur Shahee as asiimmary 
futnee talook \\\e. Raja of Burdwan, had dispossessed them 
and had taken the mehals into his own hands. I'hey considered decision, 
themselves entitled to the profits of the ijara for the three un- and direct- 
expired years of the lease, viz. 1214, 1215, and 1216, B. S., but die Pro - 
being unable to afford to pay at once the instituUon fee, or rather 
the value of the stamp paper necessary in a suit for the whole readmit the 
amount of the profits of the three years, they instituted the present suit, and 
action to recover from the defendant the sum of 19,537 rupees, the •'‘do \v the 
profits of the year 1214, B. S., and 7,814 rupees, 14 anas, 
thereon from the commencement of 1215 to Sawun 1218, B. -^.institution 
being a period of three years and four months, amounting to 27,451 foe on' the 
rupees, 14 anas, intimating their intention to sue for the profits rennuiider 
of the years 1215 and 1216, B. S., when they should 
obtained a decree for the sum now sued for. to' amend 

The defendant objected to their suing for part of their claim, their plaint, 
leaving the remainder for a separate action. He stated, that on the i'« couior- 
death of the father of the plaintifls, the original farmer, the '4) 

of Burdwan, issued a proclamation calling on his heirs to luruish 
security for the rent of the farm, and on their failing to appear, 4,^793. 
sold the pergunna in several lots to Bulbee Kaunt Doss, Kowla 
Kaunt Kubiaj and to himself, asputfiee talooks. 

The Senior Judge of the Provincial Court was of opinion, that 
the institution of the present action for part of the amount 
claimed by the plaintiffs to be due to them was irregular, inas- 
much as It deprived the defendant of the right of appealing to 
the King in Council, which he would have been entitled to do, had 
they sued for the whole amount of their claim; that if suitors were 
in this manner allowed to divide their claims into several suits, 
they would be able to deprive the opposite party of the right ot 
appealing to the Court of Siidder Dewanny Adawlut and to the 
King in Council. He therefore nonsuited the plaintiffs, leaving 
them the option of instituting a fresh action for the full amount 
of their claim. 
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1819. The plaintiffs presented a petition to the Court of Sudder 
■ Dewanny Aclawlut, appealing from this decision. A summary 

NeelKannt appeal having been admitted, Mussummaut Sassee Munnee Dassee, 
Sre^Kaunt^^^ widow of the defendant, who had demised, appeared to defend 
Ghose herself and her minor sons. 

Sassee* The Court (present J. Fendall and S. T, Goad) were of opinion 
Munnee that the Senior Judge of the Provincial Court, previously to non- 
Dawee. suiting the plaintiffs, should have given them the option of paying 
the amount of the stamp duty required to sue for the profits of the 
years 1215 and 1216, B. S.,i.*i conformity with section 4, regulation 
4,1793, and might have nonsuited them in case of their refusing to 
do so. 'I'hey therefore,^ on the 6th of April 1819, passed an order 
directing the Provincial Court of Mooishedabad to re-admit the 
suit on their file, and to allow the plaintiffs to pay the institution 
fee (or stamp duty) for the profits of 1215 and 1216, B. S., and to 
amend their plaint, and then to try and decide the suit on its 
nieiits. The plaintiffs were further informed, that they were at 
libeity to include in their suit the Raja of Burdwan, who after 
having granted the farm to their father sold the persunna as a 
putnee talook. The parties were directed to pay one-fouith of the 
regular fee to their respeciive vakeels^ and three-fourths of the 
value of the stamp paper on which the petition of appeal was 
written was returned to the appellants, in conformity with the 
regulations applicable to such cases. 


1819. DEBEE DUTT {Mokhtar of Goomani Lal), Appellanf,. 

versus 

April 2]st. the collector of GORUCKPOOR Respondent. 

A Collector THE appellant instituted the present action in the Provincial 
declared Court of Benares on the 27th of February 1811, against Covern- 
r^edTo^' ment, to obtain possession of a talook named Pudrownee, con- 
annul a taining 191 villages and 2 chuks, Uslee and Dahilee, situate in 

sale of pergunnas Sundobeh and Joonea, in zillah Goruckpoor, the 

lands, annual junima of which amounted to 24,318 rupees. 

ro^nsider*ed stated in the plaint, that the talook in question, the 

to have zemindaree of Ram Nurain and Buhadur Rai, was sold by public 
been made auction on the 23d of September 1809, in conformity with a pro- 
under afic-clamation dated the 28th of July of the same year, for arrears of 
name^con-^^® public revenue for the year 1216, F- S.,and was purchased for 
trary to the the Sum of 8,000 rupees by Goomani Lal, who immediately paid the 
regulations, sum of 1,200 rupees, the deposit of 15 per cent required by the 
the power legulations, into the treasury, and got a receipt from the treasurer ; 
fisc^ating in September tendered 6,800 rupees, the balance 

such cases of the purchase money, to the Collector, who refused to receive it, 
being rc- on the plea that the sale had been made under a fictitious name : 
served ex- that on this he (Goomani Lal) deposited the said balance in the 
c usive y to Court, and obtained a receipt for the same, signed by the 
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Judge: that the Collector havincr issued a proclamation on the 1819. 
16th of October 1809, advertising the sale of the talook a second -- 

time for the arrears of the revenue of 1216, F. S., due by the former Gene-* 

propiietors, Goomani Lai applied to the Judge of the Zillah, who 
issued a precept, restraining the Collector from putting it up to sale: Couacil. 
that the Collector, on the 9th of February 1810, having issued a third 
proclamation, advertising the talook for sale, in satisfaction of a 
decree obtained by Bustee Ram muknjon against the late proprie- 
tors, Goomani Lai appealed to the Board of Commissioners, who 
ordered tlie Collector to stop the sale; and by a second 
order, dated 19th of March 1810, directed him to attach the talook 
pending the orders of the Governor General in Council : and that 
a siizawul was accordingly appointed to take charge thereof. 

Goomani Lai having obtained the permission of the Government to 
try his light to the talook by a regular suit, instituted the present 
action through the agency of Debee Dutt, his mokhtar. 

The suit was defended on the part of Government by the Col- 
lector of Goruckpoor. He stated, that the former proprietors 
having fallen in balance for the year 1216, F. S., to the amount of 
15,595 rupees, the talook was allotted for sale: that the whole 
of the balance, with the exception of 6,800 rupees, was paid, but 
the former proprietors having failed to pay the whole balance, the 
talook uas put up for sale on the 23rd of September 1809, when 
it was knocked down for 8,000 rupees to a person named Goomani 
Lai, but that there was every reason to believe that the talook 
had been purchased under a fictitious name. He stated that this 
suspicion w'as founded on the following circumstances : A person 
named Rama Deen, who resided in the district, on the part of 
Raja Bheer Kishore, had come to the Cutchery with the intention 
of purchasing the talook, and on its being knocked down for 
8,000 rupees, desired that it might be entered in the name of 
Cheyt Narain. As Cheyt Narain was not present, a suspicion 
arose that Cheyt Narain was a fictitious name, and the estate 
was ordered to be resold. On this Goomani Lai came forward, 
and declared himself to be the purchaser. On being interrogated, 
he stated himself to be a resident of Buria Huttee in the pergunna 
of Sasseram, and a mohurrir in the employ of Raja Bheer Kishore. 

He denied having any connection with Rama Deen or Cheyt Na- 
rain, and on Rama Deen waving his claim, the name of Goomani 
Lai was entered as pin chaser; doubts however still remaining in 
the Collector’s mind, that Rama Deen had purchased the talook 
on behalf of some other person, but as he had no mokhtarna- 
'pia, as required by section 9, regulation 26, 1803, he had allowed 
the estate to be entered in the name of Goomani Lai; and there 
being present peisons who were willing to give a higher sum 
for the estate, the Collector wished to put it up for sale a second 
time, but as the agents of the defaulting pioprietors, who were 
present, promised to pay the arrears in twenty days, the Collector 
put off the sale, and allowed them twenty days for that purpose, 
and ordeied Goomani Lai to receive back the money deposited: he 
promised to do so, but half an hour afterwards the nazir informed 
the Collector that he refused to receive it. On being called up 
tind asked the reasons of his refusal, be pretended that he hud no 
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Du'.bce 
Dutt, V. 
The Col- 
lector of 
Goruck- 
poor. 


one with him who could carry the money to his house. Th® 
* Collector having again ordered him to take it, he consented and 
went away. It being however reported to the Collector in the 
evening that he had again refused to receive the money, the nazir 
and treasurer were sent for, and reported that Goomani Lai had 
gone fiom the Cutchery with a man of the treasurer's carrying the 
bag containing the money, but that on reaching his house, he shut 
the floor in the face of the treasurer's man, and called out to him 
to take the money back, declaring that he would not receive it. 
The Collector then desired them to take the money and give it to 
Goomani Lai in the presence of two or three witnesses. They 
accordingly placed the money in the house of Goomani Lai, he 
keeping out of sight, and in the presence of two women, informed 
Lis wife that they had done so. The Collector was subsequently 
informed, that while he was speaking to the gomashtas of the 
defaulting proprietors, regarding the payment of the arrears, Kama 
Deen deposited the 1,200 rupees with the treasurer, and having 
got a receipt for the amount, immediately left the Cutchery, and 
shut himself up in his house, and would allow no one to enter. 
This he considered as another proof of the fictitious purchase. He 
therefore considered the sale to have been made in a fictitious 
name, and consequently illegal, as being contrary to the express 
provisions of section 9, regulation 26, 1803. 

The plainlifi’ in his reply, denied the fact of the deposit having 
been made by Hama Decn, and affirmed that he himself had paid 
the money to the treasurer, and obtained the receipt for the same. 
He denied having any connection with Rama Deen and Cheyt 
Naiain, and pleaded that he had performed all the necessary con- 
ditions of sale, inasmuch as he had paid the deposit of 15 per 
cent required by the regulations, and on his tender of the balance 
of the purchase being refused, he had deposited the said balance ia 
Court within the period allowed by the regulations, and that 
therefoie the sale was conclusive and binding. 

The Collector in his rejoinder stated, that the sale of a lot w as not 
concluded till, 1st, the purchaser pay the required deposit, and 
obtain a receipt for the same under the hand and seal of the Col- 
lector; 2nd, that the Board of Commisioners, on the receipt of a 
report of the sale from the Collector, confirm it; and 3d, that after 
the receipt of the confirmation of the Board, the purchaser receive a 
kubala,OT deed of sale from the Collector; neither of which con- 
ditions had been conformed to in the present instance. 

The plaintiff filed the following documents; 

A receipt signed by the treasurer of the Collector’s office ac- 
knowledging the receipt of 1,200 rupees, deposited by Goomani 
Lai, dated 23d of September 1809. 

A petition presented to the Judge of the Zillah Court, stating 
that the Collector had refused to receive the balance of the purchase 
money, and praying that the amount might be received in Court, 
and that a notice might be served on the Collector, desiring him 
to receive it. 

A receipt for 6,800 rupees under the signature of the Judge and 
Treasurer, and the seal of the Court, dated 2nd of October 1809. 

A sowal presented to the Judge, praying that the Collector might 
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be desired not ’tb sell the talook in question ; tvith an order of the 

Judge theredn, desiring the Collector to stop the sale, dated 9th of 

October 1809. nlure 

The case came dti before the Second Judge of the Provincial rp|,g qq|’. 
Court. From the answers to certain queries put by the Court to lector of 
Debee DuU it appeared, that Goomani Lai was, till the day of the Goruck- 
sale, a servant of Jugroop Sing, tehsildar, and that since that lime, 
he had been employed by Raja Bheer Kishore to collect the rents 
of a talook belonging to him in the Zillah of Chuppra, on a salary 
of iwo rupees per month. The Second Judge was of opinion that 
tile circumslduces which occurred on the day of sale, the fact of 
Cioomani Lai having immediately been entertained by Bheer 
Kishoie, with whom he had, previously to the sale, no connection, 
and the apparent circumstances in life of die said Goomani Lai, 
which did not warrant the conclusion that he could pay 8,000 
rupees, and the costs of suit m which the action was laid at ‘25,000 
rupees, afforded strong grounds for the presumption that the 
purchase was effected under a fictitious name, the real purchaser 
being Raja Bheer Kishore. He was of opinion that the deposit had 
been paid in an underhand manner, and that the receipt, which 
had been granted by the treasurer, having been given without 
ordeis from the Collector, and not having been confirmed by his 
official seal and signature, was not binding, and that the sub- 
sequent deposit of the balance of the purchase money in the Zillah 
Court was consequently of no avail. He therefore passed a de- 
cree dismissing the claim of the plaintiff to the talook in question, 
and ordered that the purchase money should be restored him by 
the Zillah Judge after deducting the costs of suit, which were 
made chargeable to him. 

An appeal having been preferred from this decision to the Sudder 
Dewanny Adawlut, the same arguments were brought forward in 
support and refutation of the claim, as had been urged in the 
Provincial Court. 

The Court (piesent J. Fendall and SL T. Goad) on consideration 
of the circumstances of the case, did not think that they warranted 
the conclusion drawn from them by the Collector ; viz, that the 
purchase had been made in a fictitious name. On the contrary, 
they were of opinion, that it was satisfactorily proved that the 
talook had been purchased by Goomani Lai in his own name, and 
that his name had been entered in the Collector\s books as pur- 
chaser ; that he had paid the deposit of 15 per cent, and had 
pioved the tender of the balance of the purchase money, and that 
the sale had been confirmed by the Board of Revenue. They 
observed, that even in the event of the purchase having really been 
made in a fictitious name, the Collector had no authority to declare 
the sale void ; that on proof of such fictitious sale, it was incum- 
heul on him to have reported the circumstance for the information 
of the Governor General in Council, who was at libertv, under 
section 9, regulation 26, of 1803, to confiscate the lands, or to 
levy such penalty from the fraudulent purchaser, as he might think 
proper. Tliey therefore passed a final order reversing the decree 
of tiie Provincial Court, and ordered that the appellant should be 
put in possession of the tulook, and that Governm^t should pay toi 
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him the net profits of the talook, after deducting the public revenue 
and the expenses of coileeiion, from the date of the sale, to the 
date on which he might be put in possession thereof. The Col- 
lector was also onlered to pay the costs of suit in both Courts, and 
to receive the amount deposited by the appellant in the Ziilah 
Court, i^a) 


1819. 
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MUSSUMiMAUT NUND KOOR BEEBEE, Appellant, 
r)€rsus 

BHEER KISHOKE MHYTEE, Respondent. 

THIS was a summary appeal, admitted under the second clause 
of section 3, regulation 26, 1814, from an order of tlie Provincial 
Court of Calcutta, rejecting a petition of appeal fireferred to that 
Court against a decision passed by the .ludge of Zilbili Midnapoor. 

Jt was staled by the appellant, in her petition to the Court of 
SudHcr Dewanny Adawlut, that the decision, from which she 
wished to appeal, was passed by the Judge of Zillah Midnapoor, 
on the 28th of July 1818, and awarded to Bhcer Kishore Mhytee, 
the rt spondent, possession of 25 l>eev:as of dewutier land, stated 
by him to have been purchased from her husband by Lukhee 
( hum Mhytee, his father: that one month and four days still 
remained of the period allowed for the admission of appeals, when 
tin CimI Court was closed for the diissara and mohurrum vaca- 
tioris, and did not resume its sittings till the 16th of November 
18lN': that on the 30th of ihat month, Hurchunder, her MokhtaVy 
baling piesented the stamp paper for the copy of the dteree, 
olitained the copy on the 4th of December : that he (the said 
Mokhtar) sent the deciee to Doolubh Chund, her in order 

that he might consider the propriety of appealing therefiom, and 
report the same to her: that the Naib died on the 1 2th Poos 1226, 
t/wi/ee (corresponding with the 25Lh of December 1818|, without 
having mentioned this circumstance to her: lhat slie was itiriorant 
thereof till her Mokhtar came, and reported tlie circumstances of 
the case to her in the month of Magh 1226 Umlee: that she 
caused the papers of her deceased Naih to be searclied, and finding 
the copy of the decree, dispatched her Mokhiar to Midnapoor to 
prefer a petition of appeal : that a petition of appeal, wherein the 
causes of delay were explained, was drawn up on stamp paper and 

{a) After the Court of Siulder Dewanny Ailawhit had, on the motion of 
Goonuiui Lai, isiuied onliTs for the execution of their decree, Ram Narain Rai 
and Huhadiir Kai, the former proprietors of the vilhitre in question (on account 
of wliose default it was sold) petitioned the Court to stay execution till they sliould 
iiiStitute a suit to set aside the sale hh irregular. The Court did not think fit to 
comply with their request, and Goomani Lai was put in possession of the village. 
The petitioners were, however, informed that they were at liberty to sue for the 
tcversal of the sale if iliey thought proper. They accordinely instituted a suit 
for that purpose against Government and the auction purchaser, in the Provincial 
Court of Benares, wkere it is still pending. 
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sijrned by her v ah eeh on tlie 17th of January 1819, but was not 
presented, as the Zillah Judge did not hold a sitting for transact- 
ing miscellaneous business, till the period during which he was Mussum- 
authorized to receive petitions of appeal had elapsed: that 
petition of appeal, detailing the circumstances above stated, wa*? ^ 
presented to the Provincial Court of Calcutta, but that the Offi- Bbeer Ki- 
ciating Ju(L»e of the Court rejected the petition on the 19th of sbu'e 
April 1819. without enquiring into the truth of the facts stated 
by her, as explanatory of the delay. She iherefoie appealed to 
the Court of Sudder Dewanny Adawlut, praving the Court to 
take the facts stated into consideration, and not to allow her, who, 
being a female of rank, was precluded by the customs of the 
country from taking an active part in tlie management of her own 
concerns, to be depiived of her just rights by the negligence of 
her servants. 

It appeared from the copy of the proceedings of the Officiating 
Judge of the Provincial Court, under date the 17th of April 1819, 
that two months and fifteen days had elapsed between the 1 7th of 
January 1819, when the petition intended to be presented to the 
Zillah Jud^e was prepared and signed by the vakeels^ and ibe day 
on which the petition of appeal was piesented to the Pro\iucial 
Court: and that the Officiating Judge considered this a sufficient 
ground for rejoctiiig the petition, without making any further 
enquiry, and rejected it accordingly. 

The Court (present W. E. Kees and S. T. Goad) on considera- 
tion of the circumstances of the case, were of opinion tliat the 
appellant was entitled to be heard, and to have her pleas investi- 
gated. They therefore, on the 7th of May 1819, rlirected the 
Piovincial Court to cause the Mokktar of the appellant, and the 
vakeels who were employed by her m the Zillah Court, to be ex- 
amined on oath as to tlip truth of the facts aliened by tlie iippe-llant, 
and to call upon the Judge of tlie Zillah Comt to report, whether 
there was really no miscellaneous sitting about ihe time the petition 
was prepared ; and in case no sitting had been held, to report from 
what date to what date it had been omitted. After this investiga- 
tion should be completed, the Provincial Court was directed to 
pass whatever order might appear proper with regard to the admis- 
sion or rejection of the appeal. 
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1819. SHEIKH MOZUFFER BUKSH (Pauper), Appellant^ 

versus 

May 12th. tHE COLLECTOR OF TIRHOOT, Respondent. 


A public this action was instituted in formd pauperis in the Provincial 
lRnd°onhe ^^urt of Patna, on the 2nd of September 1813, by the appellant, 
security of against Government and others, to set aside the sale and recover 
a farmer possession of mouza Sheikdee, inouza Hetumpoor, and one half of 
Aaree ufiouza Bishenpoor, villages paying to Government an annual reve- 
meAa/ set rupees, 15 anas, 9 pie, and of mouza Kazee Chuk, «fcc. 

aside by mudud mash villages yielding an annual produce of 700 rupees, 
the Siidder The suit was laid at 7,064 rupees, 15 anas. 

Dewanny q substance of the plaint was as follows : 
on proof settlement of the Ahkaree mchals of zillah Tirhoot by Mr. 

that the Fergusson the Collector, in A. D. 1811, Meer Sujaoodeen took a 
farmer farm of the mehals of pergnnnas Hajeepoor Sureysa, Milkee, 
to ^'erform 1218, F. S., in the name of his nephew, 

h?s*^engage- Moohummud Buksh. Nineteen poffa/is were granted by the 
menta, by Collector, at various rates, the aggregate amount of the daily tax 
not having being 29 rupees, 12 anas, and the plaintiff’ became security for 
sion oMhV regular payment of the tax. The tax is levied in the following 
mehal, nnd manner: the farmer receives a pottah from the Collector, in virtue 
means of of which he grants pottahs to the PauseeSy or persoms who prepare 
enforcing and sell the toddrj in the villages: these peisons pay him a certain 
fnent'orihc^^^*y enables him to fulfil his enganjements with Go- 

abkarce tax When the gomashias of the farmer went into the 
from the mofussil to levy the tax, the Pausees resisted, and refused to take 
vendors of pottahs from them. On a representation of the case to the Col- 
iauree. lector, he applied to the Magistrate for an order to the Police 
Daroghas to assist the farmer: The Magistrate considered the 
pottahs granted by the Collector illegal, us being contrary to the 
regulations, and issued orders to the Daroghas to take from the 
Pausees such pottahs as they might have received from the farmer, 
and to send them in to the Court. On this order the Daroghas took 
mochvlkas from the Pausees not to take pottahs from the farmer. 
The farmer then resigned his pottahs into the hands of the Tehsit* 
dar of the A bkaree mthaly w ho sent them to the Collector. A second 


application having been made to the Magistrate, he declared that 
he had no intention of annulling the settlement, and that the Police 
Daroghas had mistaken his orders; he therefore, on the 19ih of 
April 181 1, prohibited the Daroghas Uom interfering. From the 
difficulties which had been thrown in his way during eight months 
of his lease, and the lapse of the toddy season, the fanner was 
unable to pay the tax; and Mr. Parry, the then Collector, issued 
dustuks to enforce payment of the arrears, amounting to 7,140 
rupees, and on failure advertized the estates of the plaintiff, his 
security, for sale. 'I’he faimer applied both to the Collector and 
Magistrate for redress ; and no attention being paid to his remon- 
strances, he appealed to the Provincial Court; but before any 
orders were received, the Collector had sold the estates of the 
plaintiff by public auction, mouza Kazee Chuk, &c. The mudud 
mash villages were purchased by Sheo Buksh Sahai. Of the maU 
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^zaree villages, Sheikdee and Hetumpoor were pufchased by 1819* 

iihco Buksh Sahai, Ram Tuwukul Tewari, and Bhan Bhagtee, and 
the half of mouza Bishenpoor by Sewuk; Rai. The plaintiff pleaded 
that the farmer never had possession, and the power of collecting m 
the tax in the mehals in question, and that it was therefore unjust The Col- 
to hold him responsible for the arrears which had accrued; thalj®®^*^®* 
Mr. Ferausson, the former Collector, evidently considered the 
pottahs annulled by the resignation thereof by the farmer, or elsie 
he x^oiild have proceeded to levy the arrears due at the end of 
each month, as directed by sections 14 and 15, regulation 6, 1800. 

He therefore instituted the present action for the purpose of set- 
ting aside the sale, and recovering possession of the villages from 
the auction purchasers. 

The Collector of Tirhoot def^ded the suit on the part of Go- 
vernment. He stated that the farmer had fallen in balance to the 
amount of 7,140 rupees, and that he and the plaintiff, as his 
secnriry, were called upon to pay this sum, and on their failing to 
do so the estate of the latter was sold : that the sale was perfectly 
regular : that the plaintiff should have deposited the arrears 
demanded from him, previous to tlte sale ; and in the event of his 
having any objections to urge against the legality of the demand 
he should have stated them to the Collector, who would have 
redressed any grievance he might have laboured under; but that it 
was too bite now that the estate was actually sold in consequence 
of his refusal to pay the arrears. He further stated, that on the 
day on \^hich the sale was to have taken place, Enayiit Ali, a 
relation of the plaintiff, begged that the sale might be put off for 
one monlli, promising to pay the sum demanded within that time; 
that the period of one month was allowed ; but on the next day 
ffxed for the sale, Knayut All being called on to pay the sum, said 
that thieves had broken into his house and carried off* the money 
he had laid by for that purpose ; and proposed two persons as 
securities, who however refused to bind themselves to pay the 
amount; and the Collector considering his excuses evasive sold 
the estate by public auction to the other defendants. 

Sheo Buksh Sahai stated that the landed property of the plaintiff* 
having been put up for sale by public auction, he purchased the 
mudud mash villages of Kazee Cliuk, Sfc, on his own account; and 
that he, in conjunction with Ram Tuwukul Tewari and Bhan 
Bhagtee, purchased the malgoozaree villages of Sheikdee and He- 
tumpoor, aud had been put in possession thereof by an umul 
dustuk issued by the Collector, and that since the sale, Ham Tuwu- 
kul Tewari had sold to him the share he had purchased, so that 
he had now possession of two-tliirds of the malgoozaree villages. 

The other auction purchasers failed to appear to defend the suit. 

The plaintiff filed several roobukarees of the Collector and 
Acting Magistrate of the district, in order to prove that the Collec- 
tor had considered the settlement entered into by the farmer of 
the abkaree mehals in question annulled. The Collector filed, 
among: other documents, several kubooleuts executed bv Moohum- 
mud Buksh, the farmer of the said me/ia/s, dated Magh 1218, 

F. S., and the security bond executed by the plaintiff. 

The Senior Judge of the Provincial Court considered the sale 
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of the plaintiff's lands for the arrears of the tax due from Moo«. 
" hummud Buksh to be correct, and liable to no objection. He ob- 
served, that although the first order of the Zillah Magistrate had^ 
thrown some obstacles in the way of the farmer, they had speedily 
been removed by his subsequent order ; and that as his alleged re- 
signation of his pottahs had not been accepted by the Collector, 
(who had no authority to accept the resignation, until the arrears 
due under the pottahs were liquidated), he was liable to be called 
upon to pay the full amount: that it did not appear that the 
farmer, or the plaintiff, had made any application to the Collector, 
to release them from their engagements subsequently to the Isi of 
April 1811, or that they had made any objections to the demand, 
or any exertions to stop the sale, although it had been post- 
poned from the 3d of February#to the 3d of March 1812, on 
the application of Enayut Ali. He was of opinion, that as the 
farmer had not sued the Collector, he had virtually acknowledged 
the legality of the demand for arrears, and that the plaintiff 
was not entitled to sue the Government on the plea of the illega- 
lity of the demand. He therefore dismissed the suit, leaving the 
plaintiff the option of instituting a suit against Moohummud Buksh 
for the recovery of the sum, in satisfaction of which his lauds 
had been sold. The usual order in cases of pauper suitors was 
passed with regard to costs. 

The plaintiff appealed from this decision to the Court of Sudder 
Dewanny Adawlut. With regard to the observations of the 
Senior Judge of the Provincial Court, that he was not entitled to 
sue Government, because Moohummud Buksh had not instituted a 
suit to dispute the legality of the demand for arrears, he observed 
that Moohummud Buksh had not been injured by the act of the 
Collector, and that he having been reduced to poverty by the 
sale of his estates, had a right to sue to recover them, as he con- 
sidered himself unjustly deprived of them. He pleaded that the 
demand was in itself unjust, inasmuch as the farmer had never 
been able to realize any part of the tax from the manufacturers 
and vendors of the toddy, first from the obstacles thrown in his 
way by the Pausees themselves, and the orders of the Magistrate, 
and subsequently, by the resignation of his pottahs into the hands 
of the Collector, which had never been returned ; it being ex- 
pressly prohibited by regulation 6, 1800, to levy any duties from 
vendors of toddy without a pottah from the Collector. With 
regard to his apparent neglect in omitting to stop the sale, he 
stated that he knew nothing of the threatened sale of his estate, 
till it was concluded, as he had resided at Benares ever since he 
first entered into the security bond, and that he was at a loss to 
conceive the motives of Enayut Ali, in exerting himself in the 
manner he was stated to have done, unauthorized as he was by him, 
unless it were from the malicious intent of depriving him of the 
plea of ignorance, without any real intention of saving his estates ; 
to account for which surmise he stated that they were not on 
friendly terms. 

The Collector did not think it necessary to urge any other pleas^ 
than those brought forward before the Provincial Court. The auction 
purchasers did not appear before the Court to defend the appeal. 
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The Court (present J. FenHall and S. T. Goad) on consideration 16I9. 
of the circumstances of the case, did not consider the sale of the — - 

appellant’s estates correct. They observed, that it did not appear Sheikh 
that the pottahs resigned by the farmer had ever been restored to 
him, and that it was evident that the eentleman who held thexheCoU* 
office of Collector during the year 1218, F. S., for which time the lector of 
pottahs would have been in force, considered the farmer exonerated Tirhoot. 
from the conditions thereof; for had he conceived the pottahs to 
be still in force, he would, at the expiration of each month, have 
called upon the farmer and his security to pay up the arrears due 
for that period, as directed by section 14, regulation 6, 1800, and 
on failure of payment would have proceeded to enforce it in the 
mode laid down in section 1 5 of that regulation. No such mea- 
sures appearing to have been adopted, the Court did not consider 
the succeeding Collector authorized in selling the estate of the 
security, without having called upon him to pay the arrears, and 
hearing his objection to the demand. They therefore passed a 
final decree in favour of the appellant, reversing the decision of the 
Provincial Court, and annulling the sale. The Collector was 
directed to put the appellant in possession of the estates, and to 
pav to him the mesne profits thereof for the period dining which 
he was dispossessed, and to repay to the auction purchasers the 
amount paid by them, with interest at the rate of 12 per cent per 
annum, on their accounting for, and paying the amount of the 
mesne profits received by them during the period they had posses- 
sion of the estates. The costs of suit in both Courts were made 
payable by Government. 


MUSSUMMAUT DOOLRH DIBIA and MUSSUMMAUT 1819. 

SREE MUTTEE DIBIA, Appellants, 

versus June 29th. 

RAJA OODWUNT SING and RAJA J ANKI RAM. Respondents. 

THIS suit was instituted on the 11th of January 181 1, in the ^ 

City Court of Moorshedabad, by Raj Chunder Rai and R^^'oojee 
Dibia, zemindars of Chuckla Sheik Alleepoor, against Raja Buhader privilege of 
Sing, zemindar of pergunna Gowas, &c. in order to prove their levying 
right to receive the fees paid by the Muhajons and ^eoparees for on 

the use of certain golahs, and to recover from the defendant certain ^ 
sums unjustly levied by him on this account. BeopateJ 

The substance of the plaint was as follows : on the 

The of Bugwanpoor, called Bugwangola, have been long *“?*** ”^ '^ 

established on the banks of the river Puddan, but owing to ^he 
encroachments of the river, the shops are removed during the rains, lowed, 
and ihe Beoparees dire in the habit of fastening their boats, and 
unlading their goods in the month of Kartick at any spot which 
may be most convenient for buying and selling, and pay to the 
proprietor of the golahs a certain sum as a fee. The plaiiuifis 
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i81d. stated the right of receiving this fee as inherent in the ^emindaree 

— of Chukla Sheik Alleepoor, and was purchased by them at publi : 

Mijssuin. auction, with the said Chukla, and that they are entitled to receive 
S^leli *• Beoparees extui their golahs on the lands of any 

Dibift und Other proprietor, they, the plaintiffs, are entitled to the fee on 
Mussum- paying to. the proprietor of the land the rent of the ground on 
maut Sree which the are erected at the pergiinna rate ; in proof of 

custom, they pleaded that the Beoparees having esta^ 
Raja bod- blished a cotton mart in the year 1211, B. S., within the boundaries 
wiifitSing of the village of Rukiinpoor, which belonged to Tiirruf Bullia 
Shampoor in the zemindaree of Chunder Narain: Hum Rutti 
ao i the Dur Ijaradar of the Turruf aforesaid, would not 

receive the rent fiom them at the accustomed rate, but sued th8m 
for dispossessing him of the land. The City Judge gave a decree 
in favour of the Dur Ijaradar y but the Provincial CoUrt,.on appeal, 
reversed the City Judge’s decision, and passed an order to this 
effect : “As the of Bugwanpoor had been puichased by the 

plaintiffs at public auction, they are entitled to receive the duties 
from the BeopareeSy wherever they may fix then golahs y the proprie- 
tor of the land being merely entitled to receive from the said fuir- 
chnsers the rents of the ground on which the golahs are erected:'* 
In the year 12 1 6 , B S., the Beoparees of Butrwanpoor established 
their in the villages of Baleegoona, and Kureegoona; B ilee- 

goona is situated in Jhyshpoor, t Khareja mehal of the plaintiffs 
zemindaree, of which an 8 ana share belongs to the plaintiff', 4 anaS 
to Kiiiijunniv^ ee, and 4 anas to Syud Bukaoollao Kureegoona, is in 
the zemindaic, ;'f the defendant, who has taken the profits of the 
golahs estabjislaU in both villages, and collected, iIuO,Ujgh Jhis ser- 
van<J%ince the‘}ear 1216, B. S.,thesum of 2,146 rupees, fi^^apas, 

8 gun'* from the Becparces of Baleegoona, and 298 rupees, 4 
anas gundas from the Beopn rees of Kureegoona, in all 2,445 

rupees. The plaintiffs pleaded the custom aforesgia iri«. their 
favour, and after deducting fiom the sum. r^^eived by the defen- 
dant^ the sum of 45 rupees, as the rent of about 50 beega.s of land 
in Kureegoona, to which he was entitled as zemindar, sued him to 
recover the sum of 2,400 rupees, the sum unjustly received by 
him, and to obtain an injunction from the Court foibiddmg him 
to interfere with the plaintiffs in their just rights. 1’he suit was 
laid at the annual produce of the golah, 200 rupees, and the sum 
claimed by the plaintiffs in all 2,000 rupees. 

Raja Buhadur Sing demised subsequently to the institution of 
the suit, and Raja Hunoomunt Sing, Raja Oodwunt Sing and 
RajaJanki Ham, his sons, defended the suit. They stated that 
the plaintiffs had possession of the golahs of Bugwanpoor, and that 
they had not interfered with them, but denied their right to th6 
piivilege of levying duties from the Beoparees establishing golahs 
in the lands of other zemindars, all such exclusive privileges 
having been put a stop to by the abolition of the sayer duties. 
They stated that before the purchase of Chukla Sheik Alleepoor by 
the plaintiffs, the duties levied at Bugwangola were abolished, with 
the exception of jnmma chundeena of 400 rupees on the said 
golahsy which remained, and that an abatf-^ nt of 2,500 rupees 
was allowed in the jumma of Jlhe zemir- cuee to which it had 
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formerly been attached, and that the decision of the Provincial 18 JP- 

Court in the case of Rukunpoor, quoted by the plaintiffs, did not 

avail, inasmuch as the suit was not with the zemindar. They ^'***’*™* 
stated that the golafis which the plaintiffs stated to be in Baleeiroona Oooleh 
were in fact in Nushteepoor and Shuknrpoor, villag^es in their zemin-Dibia and 
daree, and that the plaintiff had no ri^ht or title to interfere with Musaum- 
them; that the Beoparecs who established on their lands paid 

them for the use of the lands. Di'bia^V 

l lie Acting Assistant Jud^e of the City Court of Moorshedabad Rnja Ood- 
was of opinion, that the plaintiffs had no rigfht to the priv ilege 
claimed by them of levying a duty on the established in 

Kureegoona, which was situated in the zemindaree of the defen- 
dants. With regard to Baleegoona, he observed, tiiat one half 
thereof only belonged to the plaintiff, the other half being the 
property of Kunjunmunee and Syud Bukaoollu, and that they 
(the plaintiffs), had no right to sue alone. He did not consider 
the decision of the Provincial Court quoted by the plaiutids of 
any avail. He therefore, under all the circumstances of the case, 
considered the claim unwarranted, and dismissed the suit with 
costs, leaving them the option of suing in conjunction with 
Kunjunmunee and Syud Bukaoolla for the produce of the golahi 
erected in Baleegoona. 

The plaintiffs being dissatisfied with this decisroir appealed tty'. 
the Piovincial Court, stating their claim as before, and adding 
tliat Kunjunmunee and Syud Bukaoolla did not claim to pf'rtici- 
pate in this privilege, and that they had granted them ins for 
the ground on which the were erected. Thr .me pleas 

were urged by the respondents in the Provincial (' art, as they 
had b roil Si'ht, for ^:ard in the City Court. The Court, hlSi^'ever. 
no rerf^oh to alter the decision of the City Court, and dis*'‘’sscd 
the appeal with costs. 

A further appeal was admitted by the Court of Sudder Dewanny 
Adawltjt fortl'.e purpose of considering the apparent contradii tion 
between the decisions cT the Citv Court and the former decree 
of the Provincial Couit. At this stage of the proceeding both 
the appellants demising, the appeal was carried on by Mussum- 
maut Dooleh Dibia and IVIussiimmaut Sree Mnitee Dibia, their 
heirs, and Raja Hunoomunt Sing dying, his brothers defended 
the appeal. 

The Court (present W. Leycester) on due consideration of the 
case, considered the decisions of the City and Provincial Com is 
perfectly correct, and therefore confirmed them and dismissed the 
appeal, leaving to the appellants the same option as was intimated 
to. them ID the decree of the City Court. 


Toi.. ir. 


n X- 
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AJEET SING and others, Appellants, 


July I6th. 


HURLALSING and others, Respondents, 


The Pro- THIS was a summary appeal admitted under the second clause 
Court di 3, reirulation *26, 1814, against an order of the Pioviiicial 

missed on' Patna, disimssiiiir an af^peal on default, 

default an H was Stated in the petition of appeal presented to the Court of 
appeal, Sudder Dewanny Adawlur, that the respondents had obtained a 
a against the appellants in the Civil Court of Zillah 'Iiihoot, 

reiurted^ awaiding to them possession of .i 13 ana, 6 iiiinda, 2 J cowiy share 
to tile a of moir/a Akberpoor, a Nizamut mt^hal of peigunna Mooikee : that 
reply to the the appellants being dissatisfied with tins decision, an appeal was 
deru’^ admitted by the Piovincial Court of Patna : that the respondents 
answer. answer to the petition of appeal on the 7th of March 

Q'he Slid- 1817; that the appellants not having filed a reply thereto on the 
der Dewan-8lh of December 1817, were ordeied to file it in a week, and on 
hJtcoiKsi* failing to do so by the 29tb of December, the Second Judge 

dering the dismissed the appeal. The appellant therefore pieferred an appeal 
reply un- to the Court of Sudder Dewanny Adawliit on the following pleas ; 
necessaiy That under the provisions of section 9, regulation 26, 1814, it was 
sdrit^of*^ unnecessary to file a reply to the respondents answer: that as the 
action 9 number of cases on the file of the Provincial Court befoie the case 
regulation in question did not warrant a coiu lusion that it would come on so 


neceasaiy | hat under the provisions ot section 9, regulation 2b, 1814, it was 
sdrit^of*^ unnecessary to file a reply to the respondents answer: that as the 
Section 9 number of cases on the file of the Provincial Court befoie the case 
regulation in question did not warrant a coiu lusion that it would come on so 
2h. i«l i, soon, and as their dwelling was distant fiom the Court seven days 
the rneal piesent at the time, nor aware of the order 

CO! tdined in the proceedings of the 8ih of December 1818, and 
ted hfiore colild therefore not be considered to be guilty of disobedience 
the date thereto; and that if their had been negligent, justice re- 

iixed for q^dred that the punishment of their neglect should fall on them 
the ojiera- ^ ^ • i- * 

tion of clients. 

ih.it sec- The respondents pleaded that the section quoted by the appellants 
tjon. provi<ied, that in all appeals admitted subsequently to the 1st of 
Pm?inci‘d^ 1815, no turilier pleadings beyond the answer of the 

Toiirt to respondent should be admitted ; that the appeal in the present case 
readmit the having been admitted on the 3d of October 1 8 14, the Judge, in 
apjutd and dismiSMiig the appeal, was guided by the regulations in foice, by 
try It on rejdy was requiied to be filed. 

US men s. Court (j)resent AV. E. Pees and S. T. Goad) after consider- 

ing the import of section 9, regulation 26, i8l4,w<re of opinion, 
that alllungh the aj)peal l»ad been admitted f>revi nsly to the date 
on which the operation iheieof was to cornnnine, yet as the 
section in question was in force at i*e nine the appeal was dis- 
missed. and as no injury could bo sustained by the respondents 
from the decision of the suit witimiit the reply of the appellants 
haviny: been filed, it was but jusr, and consonanf to the spirit of 
the section in question to have med the appeal, althoiiuh no reply 
was filed. '1 bey therefore reversed tlie oruei of ihe riovinci.il 
Com t dismissing the appeal, and directed the Couit to readmit the 
luit on their file and to try and decide it on its merits. 
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BIIOLA NATH DOSS, Appellant, 1819 . 

rerstts — 

MUSSUM.M AUT SABITREEA, Respondent. 

THIS was a summary appeal from a summ ary order passed by The Civil 
'the Provincial Couit of Dacca in ilie case of a contested succes- 
Sion to the estate of a deceased propiietor. restricted 

The Apncllant stated that Rain Surrun Rai, the proprietor 
one-third of a three ana Six q^mida share of pergunna Hiimnabad, 1799, Vrom 
in the district of Tippera, having no son by his fiist wife, adopted interfering 
him (the appellant) in the year J 194, B. when he was two years 
and a half old, after performing all the ceremonie'? of adoption, m the es- 
took him into his house, and on the occasion of his ifomir on ofa 
pilgrimage, acknowledged him as his adopted son in petitions 
presented to the Judp and Collector of the district : that on the 
death of his first wife, he mairied Mussiimmant Sabitreea the the instita- 
respondent, by whom he had a son Esan Cnund : that he died on tion of a 
the 19th oi' By'^akh 12*23, B. S., leaving- the appellant, his adopted 
son, his said wife, and his son Esan Chund a minor: that he 
(appellant) and Esan Chund were entitled to share equally in the the specml 
estate of Rain Surrun Khi, and that he had possession of his share : cases pro- 
that the Collector having applied to the Judge to appoint a 
guardian to the minor, Mussummaut Sabitieea recommended per- 
sons to whom he objected : that she in revenge, presented a 
petition to the Jud^e, denying the adoption of the appellant, and 
claiming (he ^'hoIe estate fur her minor son. The Judge after 
a summary investigation, rejected her petition on the 18th of 
August 1818, and she appealed from this order to the Provincial 
Couit at Dacca. 'I'hat Court, being of opinion that the right of 
the paities could not be recorded by a summary enquiry, passed 
an order on the 26th of December 18 18, din cling the Judge of the 
Zilluh Court to appoint a manager to take charge of the estate, and 
to refer the appellant to a regular suit for the adjustment of his 
claim. He appealed from this order to the Court of Sudder 
Dewanny Adawlut. He pleaded, that as he had possession of tlie 
share which he claimed he could not be dispossessed by a sum- 
mary order, and piayed that the order of the Provincial Court 
might be reversed, as being contrary to tbe provisions of regula- 
tion 5, 1799, and that the respondent might be refened to a 
regular suit for the adjustment of her claims. 

The respondent denied the adoption of the appellant, and liia 
right to any shaie in thepropeity left by her deceased husband. 

The Court of Sudder Dewanny Adawlut (present W. E. Rees and 
S. T. Goad) did not think it necessary to go into the merits of the 
case. Thev observed that the Civil Courts die restricted by regu- 
lation 5, 1799, from inieifeiing with the succession to the estate of 
a person deceased, without the insiitution of a regular civil suit, 
except in the cases therein specially provided for, and that the 
proceedings held in this case by the /illah and Provincial (Courts, 
from first to last, were irreirular and contiaiy to the reirulation 
above quoted. They therefore passed an order on the IGtIi of 
July 1819, directing the Zillah and Provincial Courts to consider 
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1819. the summary orders passed by them annulled; and the whole of 
■ ■■■' — the proceedings cancelled, and not to be made use of in any suit 
Bhola Nath lYjjgljl subsequently be instituted. The Zillah Judge was 
ordered to restore possession of the estate to the person who had 
maul Sabi- possession before the interference of the Courts; leaving the 
treea. party out of possession to institute a regular suit for the adjustment 
of his claim, and not to interfere in any way until such reguiax 
suit should be instituted; when he would follow the rules laid 
down for his guidance in regulation 5,1799. 


1819. 

Aug. 20th. 


GOVIND CHUND (for himself and his Brother, a Minor), 
Appellant, 
versus 

NUNDANUND SING, (son of Raja Doolar Sing, deceased), 
Respondent. 


Four years RaJA Doolar Sinff, the father of the respondent, havin<: sued 
Chund and Mamck Chund in the Zillah Court of Purnea, 
decree for Obtained a decree against them for the sum of 18,842 rupees, on the 
money the 6ih of August 1806. After the death of these persons, and four 
years after the date of the said decree, the Raja being unable to 
ou/cxecn- point out any property belonging to the said defendants, presented 
lion agninst petition to the Zillah Judge, stating that Ameen Chund, the son 
the grand- of Mariick Cliund and father of the appellant, had always lived in 
ion of the family partnership with Manick Chund, his father, and prayed 
agahist the amount due to him by Manick Chund, under tlie decree 

whom the obtained against him, might be paid by the appellant, out of the 
decree was sum of 16,000 rupees, the property of Ameen Chuiid which he 
hands. The appellant declared that the money in 
question bad been acquired by the unaided exenions of his father, 
point of Ameen Chund, and consequently was not liable to the debts of 
Hindoo Manick Chund. The Judge, in the first instance, attached the 
sum of money in question, examined witnesses and consulted the 
b^properly pundits of his own Court and of the Provincial Court of Moorshe- 
deiermiued dabad, with regard to the Hindoo law as applicable to the case, 
on a sum- After conipleting the investigation, he considered it to be proved 
inary suit, money had been acquired by Ameen Chund the father of 

hoUlerwa* appellant, and therefore rejected the petition of the Piaja. He, 
referred to being dissatisfied with this order, appealed to the Provincial Court 
a regular of Moorshedabad. That Court, after considering the proceedings 
*'rove\*le the Zillah Judge, were of opinion that as Ameen Chund 

fiabihiy'of family partneiship with his father Manick Chund, the 

the person property in question was liable to the payment of the debt due to 
from whom the Raja by the latter, and therefore ordered that the amount due 
tiie*^!moimt under the decree of the Zillah Court should be paid 

juyudged. money in the hands of the appellant. 

The appellant appealed from this order to the Sudder Dewanny 
Adawlut^ on the same pleas as he urged against the Raja's claim 
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in the Zillah Court. The Raja declared that the father of th^ 1819* 
appellant always ate and lived with Manick Cbund, and that they 
conriiiued in family partnership till the death of the latter, when 
Ameen Chund look possession of the property left by him to a NundaDund 
large amount, aiid that the prouerty held by Ameen Chund sing, 
was consequently liable to the debts of his father. After filing his 
answer he died, and was succeeded by the present respondent, 
his son. 

The Court (present W. E. Rees and S. T. Goad) having admit- 
ted an appeal, and considered the whole of the proceedings filed, 
did not think the Provincial Court were correct in passing such 
an order, merely on a summary enquiry. They observed, that it 
was not clearly proved, whether the property in question was part 
of tlie property left by Manick Chund, or whetlier it had been 
acquired by the unaided exertions of Ameen C'hund, and that 
this point and the question of the liability of the property, if it 
should be proved to have been acquired by Ameen Chund, to the 
debt of Manick Chund, could not be properly decided, unless by 
the institution of a regular suit by the respondent, as heir of Raja 
Doolar Sing against the heirs of Manick Chund. For these 
reasons, therefore, the Court passed an order on the 20th of 
August 1819, reversing the order of the Zillah Judge for the ^ 
sequestration of the sum of money in question, and that of the 
Provincial Court, in which they ordered that the sum due under 
the deciee should be paid iherefiom. The Zillah Judge was 
directed to remove the attachment of the property and the res- 
pondent informed, that if he considered the property of Ameen 
Chund liable unoer the Hindoo law to the debts of Manick Chund 
he was at liberty to institute a regular suit against tlie appellant 
to obtain payment of the sum due to him under the decree against 
Manick Chund. 


KISriEN GOVIND, Appellant, 1819. 

versus 

LADLEE MOHUN THAKOOR, Respondent. Ang. 30ili. 

THIS suit was instituted in the Provincial Court of Calcutta A Hindoo 
by the appellant, who sued Mussummaut Oojulmunee, the elder 
widow of his deceased brother, Kishen Kaunt Sein and Gopee ^ * 
Mohuri Thakoor and Ladlee Mohun Thakoor, in oider to set aside deed, 
the sale, and to obtain possession of Turuf Russoolpoor, a malgoo- whereby 
zaree mehal, situate in Zillah Jessore, the animal produce of w'hich 
is 39,000 rupees, which he stated had been illegally sold by the senior 
former to the two latter defendants. widow the 

It was stated in the plaint, that the plaintiff and his brother whole of 
Kishen Kaunt Sein, as members of a joint Hindoo family, 
by their united exertions acquired property to a large amount, 
consisting of landed estates in the districts of Jessore, Nu^deab of nosoa 
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1819. and Midnapore, houses in Calcutta and Rerhampore, and cash 
- and jewels; that Kishen Kaunl Sein had two wives, Oojulmuiiee 
born, and Taianiunee, who each produced a son, .^which sons died shoitiy 
but in the their birth: ihat on liis becoming deranjred, a commission 

Bon be.Bir lunacy w.is issued from the Supieme \ unit, ind the Ma.^terwdS 
born, the directed to take charge of his propel ty : thai on i he joint af)f)iica- 
property tion of his two wives, his property wa> made over to the custody of 
Oojulmunee, on liei giving secuiity that the said property should 
son was thcoining if claimed bv other heirs ; and Riecakur Rai was 

born, but appoinied by ihe Court of Words, Sirberakar, or manager of the 
befuielandL d estates: that Ki^hen Kauiit Se:n di-cl in 1206, B.S.(A. D. 
The^^^^ro*^ 1 799, 1 800) and the wddows disagreeing in tlie yeai 1209, R. S., 
peHyiii (A. D. 1802-3), the junioi widow, raramuiiee, sued Oojulniunoe, 

question the senior widow, ifi the Supreme Coiiit for half the said pro- 

was deilar- peitv ; but afterwards compromised the suit, and receiving from 
vestet/Tn the sum of 52,600 rupees, executed a deed of 

the son general lelease, and relinquished the rest of the property to 
immediate- her : that in the year 1211, B. S., (A. 1). 1804-5), Oojulmunee 

ly on Ins sold to Copee iMohun Thakoor and Ladlee Moluiii Thakoor the 

on^lns*"^ Turuf Russoolpoor, and in the year 1215, B. S.', (A. D. 1808-9) 
death, re- ^^st of the landed estates, to other persons : that at the lime 
verted to she Sold the Turuf Russoolpoor, she had moveable property left 
Lis father, by her husband to the value of ten lakhs of rupees, and that she, 
being a childless widow, had no light to alienate her husband’s 
death of immoveable property to a stranger without the consent of the heirs 

the father of her husband. He, theiefore, being the nearest heir to his 

his widow deceased brother, instituted the present action in order to set aside 
interest obtain possession of the turuf in question, laying 

therein lus action at the annual produce thereof. Oojulmunee, though 
without duly summoned, did not appear to defend the suit. The claim of 
power to i\^Q pldinliff' was resisted by Gv»pee M oh nn Tliakoor and Ladlee 
® rhakoor on the following pleas : Kishen Kaunt Sein while 

8(iu been his sound senses, previous to his becoming insane, made over 
born the the whole of his property to Oojulmunee, his elder wife, by a deed 
woidd possession thereof during his life. As he 

h^ve taken when he died, his widow sold the turuf in question to 

the estate them, in Older to raise money to pay off the said debts as well as 
under the other debts incurred at his shradlif or funeral obsequies. They 
deed, with gg ggj| whole of the propeity left by 

Sl^aie^it. husband, the sale was perfectly legal. They also pleaded that 
the plaintiff had no right to institute this suit, as the two widows of 
his brother were still alive. 

After the pleadings had been filed, information having been 
received of the death of Oojulmunee subsequently to the institu- 
tion of this suit, it became necessary to decide whether Taramunee, 
or the plaintiff and Ins sons weie legal heirs to the propeitv left 
by her. After consulting their Hindoo law officer, the Piovincial 
Court determined that Taramunee should be permitted to defend 
the suit on behalf of Oojulmunee, leaving the plaintiff the option 
of instituting a regular suit against her to prove his right to succeed 
to the property. In pursuance of this permission, the pIniurifT 
instituted a separate suit against Taramunee to prove his right to 
the property of Oojulmunee, but the suit was compromised by the 
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parties, Taramunee relinquishing to the plaintiff her claim to turuf 1819. 
Russoolpoor. ^ 

It should be premised, that the plaintiff had instituted actions 
ac^ainst Oojulmunee and Kishen Chand Pal Chowdiy, tiie pur- 
chaser of moiiza Malee Gaon, situate in Zillah Midnapore, and Mohun 
against Oojulmunee and Kishen Chand Singh, the puichaserof the 
ta look, (if Basdeopoor, to set aside the sales of those mehals, and 
obtained decrees in both suits. He filed in this case the copy of 
the decree in the case of niouza Malee Gaon. Fioiii this decree 
it appeared that Oojulmunee defended that suir, and claimed the 
whole properly, real and peisonal, of her deceased husband, under 
a deed (»f eift {danputra). In order tlierefoie to ascertain the 
right of Oojulmunee to alienate the saul property under the 
dati/iMfro, the pundit of the Provincial Com t was consulted: his 
vyuvufilha was not considered satisfactory by tlie Court, who quoted 
a passage fiom the Digest of Hindoo Law, translated hv Mr. Cole- 
brooke, (sections 476 and 477, page 277, volume 4,) whence it 
appears, that a wife is entitled to succeed to the real and personal 
property of her husband, but cannot alienate it like stridhun 
(propel ty, real and peisonal, which a woman receives at her mar- 
riage from any other than her husband). The Court overruled the 
plea of Oojiiimunee, that she had sold the property in question > 

(the Malce Gaon estate) in order to defray the expences incurred 
for the funeral obsequies of her deceased husband, as it was proved 
that she had at the time in her hands a large sum of money left 
by her husband. The Court therefore annulled the sale, but de- 
clared that the plaintift' had no right to the estate during the life- 
time of the widows of his brother. It was therefore ordered, that 
the estate should be restored to Oojulmunee, on her repaying the 
purchase money, and in default of payment, that it should remain 
in the hands of the purchaser, till the full amount of the purchase 
money should be liquidated from tbe proceeds thereof, on his giv- 
ing security not to allow the malgoozaree mehals to fall in arrears. 

Tbe plaintift’ also filed papers to prove that Oojulmunee had not 
been compelled by poverty to sell the luruf in question. 

'fhe defendanls, Gopee Mohuu Thakoor and Ladlee Mohiin 
Thakoor, filed several papers of accounts attested bv the sijrnalure 
of the Master in Equity in the matter of the estate of Kishen Kauiit 
Sein, a lunatic, and the deed of sale executed by Oujulmnnee in 
their f.ivour, under the fictitious name of Ham Mohiin Mookerjee, 
wherein she stated that her husliand had pureha'sed inrnf Russool- 
poor, situate in pergunna Eus.ilpoor, yillah .lessore, containing 
56 mouzas, at a shenft ’s side, and that after his death, it had been 
registered in her name in the Collector’s office at an annual /dmma 
of 27,()49 rupees. 3 anas, and 14 gundas, arfft that beinij unable to 
pay the government revenue, she had sold it to tliem for the sum 
of 44,001 rupees. This Heed was dated 20th of December, A. D. 

1 804, correspondintr with 7tli Poos 1211, 13. S., and had been duly 
registered in the Zillah Court of .lessore. 

The plaintiff called no witnesses. After the witnesses of the 
defendants had been examined, and the whole of the plearlings 
and documents had been lead and maturely considered, the < ’ouit 
observed ; Ut, that the plaintiff had no right, in the first instance, 
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1819. to institute this suit during ihe lifetime of Oojulmunee, who had 

been declared by the decree in the Malee Gaon case filed by the 

Kislieti plaintiff, to be the person entitled to the property during her life- 

Ladlee * finte, and that after her death, Taramnnee was entitled to the pro- 

Moliun • *2»d, that under the danputra executed by Kishen Haunt 

Xiiukoor. Sein, in favour of Oojulmunee, she became sole proprietor of his 
estates, and that the plea of the relinquishment of Taramunee in 
favour of the plaintiff, was barred by her former relinquishment of 
the property, under the deed of general release executed by her, 
and filed in the Supreme Court: 3d, that section 6, regulation 11, 
1793, winch authorizes landed proprietors to give away their pro- 
perty either to one or more of their heirs, or to a stranger, had 
apparently been overlooked in the former decisions; and lastly, 
that it was clearly proved by the deposition of the witnesses that 
Oojirlmunee had itreurred heavy debts in performing the funeral 
obsequies of her hu^band, and that as she had not wherewithal to 
discharge these debis, she had sold the turuf in question for that 
purpose. For these reasons ihe Court considered the plaintiffs 
claim untenable, and accordingly dismissed the suit with costs. 

I heplainiiff appealed from this decision to the Court of Sudder 
Dewanny Adawlut. He pleaded that, by the death of Oojulmunee, 
and the deed of general release executed by Taramunee in favour 
of Oojulmunee, and the deed of relinquishment executed by her in 
his favour, he was now the only lawful claimant of the property of 
his deceased brother. He denied that his brother had ever executed 
a deed of gift in favour of Oojulmunee, and stated, that it appeared 
from a document said to be a copy of the deed said to have been 
executed by him (ihe original of which was not forth com inir,) 
that the condition on which Oojulmnnee was to have taken the 
property, was that no son should be born to her, and that as she 
had given birth to a son, which survived a short time, her claim 
under that deed was untenable. He denied the relevancy of 
section 6, regulation 9, 1793, to this case, and still insisted on the 
illegality of the sale, as Oojulmunee had sufficient funds to defray 
the expences incurred at her husband’s funeral obsequies, without 
selling the turuf in question, which plea, he observed, was contrary 
to the terms of the deed of sale, which expressly stated the cause 
of the sale to be the inability of Oojulmunee to manage the turuf 
in question. 

The appeal was defended by Ladlee Mohun Thakoor, to whose 
share, on a partition of the joint property of the family, the turuf in 
question had fallen. He insisted on the former pleas urged in the 
Provincial Court, in support of his claim to the turuf in question, 
and urged a new plea, viz. that Oojulmunee had purchased the turuf 
in quesfion at a Sheriff’s sale for 20,000 rupees, and that if it 
shoulcfbe urged that she had purchased it with money taken from 
the estate of her husband, his (the husband’s) heirs could only 
claim the money taken f:om the estate, and not the property pur- 
chased therewith. He ished to file documents to prove this plea, 
but as he had not urged it at any former stage of the proceedinsrs, 
the Court refused to receive his proofs, and proceeded to try the 
case on the pleas urged in the Provincial ('ourt. 'Mie circumstam es 
ot this case being perfectly similar to the Malee Gaon case, which 
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bad come before the Court in appeal, the Court perused the opi- 1819. 
nions delivered by their Hindoo law officers in that case. It — - , 

appeared that the following’ questions were put to them. Kishen 
Kaunt Sein had two wives, the elder named Oojulmunee, and the Hadlee ’ *** 
younger Taramunee. He executed a deed of gift in the year 1201, Mohim 
B. S., having at the time no children, whereby he gave the whole ofThakoor; 
hi8 property to his elder widow, in case she should not have a son. 

After the execution of this deed Taramunee was delivered of a son, 
and Oojulmunee, in a short time after, also produced a son, but 
both the children died during the life of their father. After his 
death Oojulmunee look possession, as being: senior widow, and 
under the deed of gift, of the whole property, real and personal, 
mentioned in the said deed, taramunee the younger widow sued 
Oojulmunee in the Supreme Court, but before the suit came to a 
hearing, she received fiom Oojulmunee a sum of money, and exe- 
cuted a deed of general release, thereby relinquishing her claim to 
the property in question. Under these circumstances: 1st, is the 
deed of gift coirect, or not? 2nd, Does the birth of sons, who 
died dll? mg the lifetime of Kishen Kaunt Sein, invalidate the deed 
or not ? 3d, If the deed of gift is valid, is Oojulmunee authorized, 
under the Shaster, to alienate the property, or not ? 4th, If the deed 
of gift be considered invalid, does the deed of general release, exe- 
cuted by Taramunee, and tiled in the Supreme Court, bar the 
claim ot Taramunee to tlie property left by her husband ( 

Reply to question 1st; If the deed of gift, in respect ot self-acquired 
property (not ancestrel) be voluntarily executed in the native lan- 
guage by Kishen Kaunt Sein in favour of his senior wife Oojul- 
munee, to this edect, ** you are my elder wife, if a son shall be 
bom to you, all my property shall beoorne his ; if you shall not be 
delivered of a son, then I give my properly to you;'^ such deed 
would have been valid, according to the conditions therein con- 
tained, if no son had been born to Oojulmunee; and agreeably 
thereto, Kishen Kaunt Sein being the donor and Oojulmunee the 
donee, the gift would be complete. In the disposal of seif-acqui- 
sitions, the owner’s will alone is requisite. This opinion is con- 
formable to the Dayabhaga, Dayatutwa and other authorities cur- 
rent in Bengal. 

Authorities: the text of Vishnu cited in the Dayahhaga and 
other woiks: “ His will regulates the division of his own acquired 
wealth rhe textof Calyayana laid down in the Vyuvustharnuva^ 
Vivadahhungarnuva, and other aulhoiities: ‘‘At his pleasure he 
may give what himself acquired.” (a) 

Reply to question 2nd : A son having been born to Taramunee 
and another to Oojulmunee, subsequently to the execution of the 
deed of gift, and both (the sons) having died during the lifetime of 
their father Kishen Kaunt Sein, yet the birth of the son by Oojul- 
munee invalidates the deed of gift drawn in her (Oojulmunee’s) 
favour; because it is mentioned in that deed, that ‘‘ if a son shall 
be born to you, all my property becomes liis.” Here the expres- 
sion “ if a son shall be born to you, all my property becomes liis,*' 
being the donor’s will ; the son’s property accrues over the wealth 

(a) The passage here cited is not the text of Catyayana, but of Vrihonpati, 

(vide Dig- voi. 2, p. ‘24ti.) 

VOL. II. * * 
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as far as the donor’s will extends. Therefore by the father’s will 
the birth of the son becomes the means of his acquiring property 
over the father’s estate, in like manner as the ceremonies attendant 
' on the birth of a male become necessary by authority of law (that 
is Shruti and Smriti); but there is no text enjoining the suspension 
of the son’s right until the father’s death. The will of the father 
making a partition during his lifetime induces the extinction of his 
property; in like manner his right thereto becomes extinct on his 
willing to make a donation of it. Had it been the intention of the 
father to create a right over the property for his son, after his 
death, his expressed will would be superfluous. By the authorities 
current in the province of Bengal, a son has no inherent right over 
the property during the life of his father; but by the mention in the 
deed of gift, “ if you should not be delivered of a son, then 1 give 
my property to you,” it is understood that the condition of the gift 
being the birth of a son, on the son’s birth the gift becomes com- 
plete (in favour of the son). It is a geneial and established maxim 
laid down in all authorities, that in all compacts or agreements, 
involving a condition, the failure of the condition invalidates the 
compact. Hence a compact, in wliich it is conditioned that it 
shall depend on the fact of no son being born, becomes annulled by 
the birth of a son. 

Authorities:** Whatever a father through natural affection gives 
to a son, or other persons, cannot be resumed.” This is tlie comment 
of the text, ‘*That things once delivered, as the pi ice of goods sold, 
&c.” cited in the Vivadahhurtgarnuva. “ For the will of the giver 
is the cause of properly/* Day abhag a, **The will of the donor is the 
cause of the right of the donee.” This is the comment of Sricrish- 
nci Terkalankara and others. Shoodhi tutwa, Vyavustharnuva and 
other tracts : *‘ A gift to which conditions are attached, becomes 
invalid by a failure of the conditions.” “ If the subject pay not the 
revenue, the grant, being conditional, is annulled by the breach of 
the condilion.” Bhuvadeva Bac/iespati s opinion cited in the 
Vivadabhungarnuva. 

Reply to question 3d : Under the circumstances stated in the 
answer to the 2iid question, the condition (that is the birth of a 
son) of the gift made by Kisheii KauiU Sein in favour of his senior 
wife having been avoided, the property mentioned in the deed of 
gift should be declared to be vested in the son of Kishen Kaunt 
and Oojulmunee immediately on his birth. On his death leaving 
no issue and heir down to the daughter’s son, it reverted by in- 
heritance to his father, and on the death of the father it vested in 
the mother Oojulmunee. A female has only a life interest in the 
property which she obtains by succession, as she has no power to 
alienate it by gift or sale without the consent of her husband’s 
family and heirs. Hence Oojulmunee had not that contronl which 
she would have had under the deed of gift had it been valid. 

Authorities: the texts of Yajnyawalcya Catyayana^ cited 
in the Dayatutwa^ Dayabhaguj and other authorities : ** The wife 
and the daughters, also both parents, brothers likewise, &c.”** Let 
the childless widow, preservjng unsullied the bed of her lord, and 
abiding with her venerable protector, enjoy with moderation the 
property until her death, after her let the heirs take it.” When 
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the husband is deceased, his kin are guardians of his childless 1B19. 

widow. In the disposal of the property, and care of herself, 

as well as in her maintenance, they have full power. But if the Kishen 
husband's family be extinct, or contain no male, or be helpless, 
the kin of her own father are the guardians of the widow, if there Mohun 
be no relations of her husband within the degree of a ^Sflp^nda.”Tbioor. 
Vrihaspati in the Dayahhaga and other tracts. 

Reply to question 4th: Although the deed of gift which had been 
executed by Kishen Kaunt Scin in favour of Oojulmunee, his senior 
wife, according to law be invalid, yet the release under date the 
14th of December 1803. which Taramunee after suing Oojulmunee 
in the Supreme Court, filed in that tribunal, according to which the 
cause was decided, bars her (Taramunee’s) claim to her husband’s 
estate, as she volunlaiily executed the deed of relinquishment. 

Authorities : Silent neglect (oopacs/iu) constitutes the forfeiture 
of property, the right to which however cannot be revived by the 
mere act of subsequent volition." 

On consideration of the circumstances of the case, as elicited 
from the pleadings and documents filed, and the Hindoo law as 
applicable to the case, the Court did not consider the plea of the 
respondents, that turuf Russoolpoor was sold to defray the ex- 
pences of the shradli of Kishen Kaunt Sein, and to pay his debts, to 
be at all established : that the contrary was proved by the evidence, 
and the terms of the deed of sale, which stated the cause of sale to 
be the inability of Oojulmunee to pay the public revenue assessed 
thereon. 'I’liey considered the appellant to be entitled to succeed 
to the property in right of inheritance from his brother, and there- 
fore reversed the decree of the Provincial Court, and directed that 
he should be put in possession thereof. As, however, he had not 
interfered to prevent the sale, and had allowed his claim to be 
doimant for so many years, and as the purchase by Gopee Mahun 
Thakoor and the respondent did not appear to be fraudulent, 
mesne profits were not allowed. From the circumstances of the 
case, it appeared just to the Court to charge the costs of'suit to the 
parties respectively, which was accordingly ordered. 

Ladlee Mohiin Thakoor preferred an appeal from this decision 
to the King in Council, but having neglected, for nearly four years, 
to take any steps towards prosecuting the appeal, tho appeal was 
dismissed on the 21st of August 1823, 
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JHYNTEE RAM MISSER, RAM BUKSH MISSER, SHEO- 
DEEN MISSERand KASHENATH MISSER, (Son of Bun- 
CHA Ram Misseh, Brothers of Ruttee Ram, deceased), 
Appellants, 
versus 

RAJA MHYPAL SING, and BABOO FUTTEH BUHADUR 
SING, Respondents. 

THIS action was instituted by the respondents in the Provincial 
Court of Benares, on the 1st of December 1813, to recover from 
the heirs of Ruttee Ram deceased, and from Ram Doss, the sura 
of 43.257 rupees, 12 anas, 3 pie. 

3 he facts of the case as stated by the plaintiffs were as follow : 
Bikrainajeet Sin^ having mstituted a suit in the Zillah 
held t'o"bJ Court of Allahabad, on the 29th of August 1808, to recover pos- 
bmdint^on session of the talook of Dya, which he claimed as his hereditary 
the other estate, from Lai Isruj Sing; his claim was dismissed ; he appealed 
the'sam*°^^^ the Provincial Court of Benares, where a decree was passed in 
familv”^ihe^*® execution of which he obtained possession of the 

separation talook. Lai Tsiuj Sing having demised, his son and heir, Lai 
ple.idod in Rooder Pertaub Sing, appealed to ibe Sudder Dewanny Adawlut ; 
claim when the appeal having been admitted, Lai Dhowkul Sing, the 
Inn'ing”^^ son of Raja Bikramajeet Sing, who, as heir to his deceased father, 
been rs- had succeeded to the possession of the talook in question, was 
tablished allowed by the Couit to retain possession theieof pending the 
appeal, on his furnishing security to the amount of one yearns 
becn^'fran- Rajd Ram Gholara Sing, father of the plaintiffs, became 

diilently security for him to the Court; and Ruttee Rani and Ram Doss 

•Ilejred in entered into a bond engaging to indemnify him for any loss which 

e^ade^^a might eventually sustain, in case the decree of the Provincial 
niiuu ufihe should be reversed. 3’he decree of tlie Provincial Court 

debt. was reversed by the Sudder Dewanny Adawlut, and a deciee was 
A case of passed by that Court under which possession of tlie talook W'as 
arzamuiee jestored to Lai Roodcr Pertaub Sing; and the plaintiffs, who, on 
■ccuriiy. fhe death of their father, which had occurred in the interim, had 
become security for Lai Dhowkul Sing to the Court, were called 

on to pay the sum of 53,887 rupees, 4 anas, 3 pie, the mesne 

piofits due from I>al Dhowkul Sing. They therefore instituted 
the present action to recover from Bam Doss and the heirs of 
Ruttee Ram, the amount due under tlie counter-security bond, 
as by the following statement ; 

Demanded from Raja Ram Gholam, under the ns. a. p. 


ordeis of the Court. 53,887 4 3 

Deduct paid to Raja Ram Gholam 8,000 

Paid to Baboo Fulteh Buhadur Sing, after 

the death of Raja Ram Gholam 8,000 

16,000 0 0 

37,887 4 3 

Add costs of suit • . 5,370 8 0 

Sum claimed from the defendants 43,257 12 3 


1819 


Nov. 8th. 


A security 
bond exe- 
cuted by 
one mem- 
ber of a 
joint undi- 
vided Hin- 
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Jhyntee Ram Misser, Ram Buksh Misaer, and Sheodecn Misser, 1819. 

the brothers, and Kashinath Misser, son of Buncharam Misser, 

brother of Ruttee Ram, pleaded that they were not answerable 
the debts of Ruttee Ram, they having long since divided and^others,'^ 
family property, and separated from him : in proof of which they v. Raja 
stated that Ram Buksh Misser had become security to the Collector Mhypal 
for the payment by Dhowkul Sing of the revenue due from the 
talook to Government; they also stated, that on the death of 
Raja Ram Gholam to whom Ruttee Ram and Ram Doss were 
security, Lai Rooder Pertaub Sing moved the Court of Sutlder 
Dewanny Adawlut to demand fresh security from Lai Dhowkul 
Sing; and that the Court accordingly did call upon him to furnish 
fresh security ; that Lai Dhowkul Sing requested Ram Buksh Misser, 
one of the defendants, to become security, and on his refusal, 

Baboo Futteh I3uh:idur Sing, with the knowledge and consent of 
his elder brother Raja Mhypal Sing executed the required bonds. 

They pleaded that Ruttee Ram and Ram Doss had become 
security merely to indemnify Raja Ram Gholam, that their liability 
under tlie bond executed by them ceased on the death of the said 
Raja, and that as they had not agreed to be security for the 
present nlaintiffs, iheir heirs could not in justice he required to 
indemnify them. It was moreover alleged, that as the plaintiflTs , 
had not yet paid the amount demanded from them into Court, 
they could not claim it from the counter-securities, even were 
tlie demand admitted to be just. 

The sons of Rutlee Ram stated, that after the counter-security 
bond had been entered into, the management of the talook was 
made over to the counter-sureties : that Lai Dhowkul Sing having 
complained to Raja Ram Gholam of the hardship of allowing the 
talook to remain in the hands of strangers, he (Raja Ram Gholam) 
came to the head Cutchery of the talook, and agreed to release 
the counter-sureties from all responsibility under the bond executed 
by them, on their repaying the amount collected by them, and 
giving up possession of the talook ; that they accordingly paid 
him the sum of 10,000 lupees, which they had collected, and gave 
up the estate to Lai Dhowkul Smg, and that Raja Ram Gholam, 
in the presence of some of the most respectable persons in the 
pergunna, exonerated them from all responsibility, and promised 
to give up the security bond on his return to his home : that he 
immediately proceeded towards his home, but falling sick on the 
road, died a few days after reaching his house, and that the 
security bond was therefore not returned. They also pleaded, that 
as tlieir father and Ram Doss had not agreed to be security to the 
plaintiffs, on the death of their father Raja Ram Gholam, when 
the security entered into by them had become void, their heirs 
were not liable to be called upon to indemnify the plaintiffs 

The plaintiffs denied, in their reply, that the family of the defen- 
dants was divided ; they stated that Ruttee Ram being the elder 
brother, the bond was signed with his name, and that Jhyntee 
Ram Misser and Ram Buksh Misser, who were both present, 
concurred in his act; and that, after the execution of the bond, the 
brothers had joint possession of the talook, and collected the 
rents thereof; that the joint funds of the family were therefore 
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liable to the payment of the debt- They denied that their father 
— had, as slated by the sons of Ruttee Ram, exoneiated him and 
Jhyntee Ram Doss from responsibility under the bond, and stated, that 
on the death of their father, fresh security was demanded 
Raja ^ Dhowkul Sing, Ruttee Ram and his brothers accompa- 

Mhypal nied Lai Dhowkul Sing, and united with him in requesting them to 
Singand become security to the Court, acknowledging at the same time the 
anot ler, security entered into by them in favour of Raja Ram Gholam to be 
still binding ; and that on this Baboo Futieh Buhadur Sing, with the 
consent of Raja Mhypal Sing, entered into the security required. 

The rejoinders of the defendants were in all respects similar 
to then* answers. Ram Doss did not appear to defend the suit, 
either in person or by vakeeL The plaintiffs filed the security bond 
entered into by RiUtee Ram and Ram Doss, engaging to indemnify 
Raja Ram Gholam for any loss he might sustain by being security 
for Lai Dhowkul Sing. Eacli party filed a muhzurnamay or written 
requisition inviting all persons possessing any knowledge of the 
fact, to declare the joint or divided condition of the family of 
Ruttee Ram, and to attest that declaration by their signatures : 
each of these documents was signed by numerous witnesses in 
attestation of the opposite facts which they were brought to prove ; 
and many, on both sides, who were examined, deposed in favour 
of the party who summoned them. 

The Second Judge of the Provincial Court, before whom the 
case was tried, considered the defence to rest on the foil ouiiig 
pleas: 1st, that the counter-security entered into by Rnttce Ram 
and Ram Doss was merely to indemnifv Raja Ram Gholam, and 
had therefore become void by his death : 2nd, that even if the 
bond should still be binding on Ruttee Ram, yet, as having been 
executed by him, at a time when the family was divided, it was 
not obligatory on the other members of the family, 'I’he Second 
Judge did not consider either of these pleas to liave been esta- 
blished. It appeared in evidence, that when the bonds were 
entered into, Ruttee Rain and his four brothers, Jhyntee Ram, 
Ram Buksh, Sheodeen, and Biincha Ram were associated in family 
partnership, that Raja Ram Gholam satisfied himself of this 
fact, previously to becomins: security for Lai Dhowkul Sing: and 
that the share of Ruttee Ram in the family property was not 
sufficient, if separated from the rest of that properly, to have 
warranted a prudent man in accepting the guarantee of his 
sitigle security for so large a sum. The tusuraf zarninee (or the 
security entered into by Raja Ram Gliolam eventually to make 
good the sums collected by Lai Dhowkul Sing, if the decree of 
the Provincial Court in his favour should be reversed,) and the 
arzaminee, (or the counter-security entered into by Ruttee Ram 
and Ram Doss to indemnify the Raja from loss on account of his 
tusuraf zamin€€j) were both executed on the same date ; and 
it was in evidence, that after the execution of the counter-security, 
Ruttee Ram had no personal communication with Raja Ram 
Gholam or the plaintiffs; all transactions between the parties 
having been carried on by the brothers of Ruttee Ram, in reliance 
of whose assurance that they considered the counter-security 
bond to be still binding on them, the plaintiffs consented to be 
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security for Lai Dhowkul Sing. The cause of the separation of 1819 * 
Ruttee Ram from his brothers was stated to be a quarrel which 
arose between them, and continued till his death : it was however 
proved by the evidence, and by the production of a copy of the 
security bond, that Ruttee Ram and Jhyntee Ram had entered (,. Raja * 
into joint security for the costs of the appeal to the King in M*iypal 
Council, preferred by Lai Dhowkul Sing against the decision of the 
Sudder Dewanny Adawlut; and tiiat the brothers had all along 
appeared much interested in the concerns of Lai Dhowkul Sing, 

These facts were considered to afford a strong presumption against 
the truth of the alleged separation, and of the cause to which it was 
attributed. Several documents were filed by the defendants, in 
which the names of the brothers were separately entered. The 
Second Judge, however, did not consider (his circumstance to be 
incompatible with the existence of a family partnership : and on 
these considerations he passed a decree in favour of the plaintiffs, 
directing that the sum claimed by them should be paid by Ram 
Doss, and by the sons, brothers, and nephew of Ruttee Ram. 

The costs of suit were made chargeable (o the defendants. 

The brothers and nephew of Ruttee Ram appealed fiom this 
decision to the Sudder Dewanny Adawlut, on the same pleas as 
tliey had urged in the Provincial Court, and added that the heirs 
of Ruttee Ram were answerable for not more than one half of the 
sum claimed : that they were merely liable to make good the 
sums received by Lai Dhowkul Sing during the period for 
which they were security ; wliich was limited to five months of 
1214, F. S., and nine months of 1215, F. S., and that the sum 
demandable from them, as sureties for that period, amounted on an 
average of the collections of those years to 20,000 rupees, of 
which the respondents acknowledged to have received 16,000 
rupees, so that 4,000 rupees only remained to be paid in equal 
proportions by Ram Doss, and the heirs of Ruttee Ram. They 
also objected to paying the costs of suit, charged by the respon- 
dents, such agreement not having been entered in the bond. 

The respondents pleaded that the secuiities were jointly and 
severally liable to be called upon to pay the whole of the amount 
for which they bound themselves : anil that though on the death 
of their father, fresh security was demanded, yet the property left 
by him was answerable for the obligation which he had incurred, 
until it should be released from such responsibility, either by the 
payment of all demands, or by the confiimation of the decree of 
the Provincial Court ; and that the responsibility of Ruttee Ram 
and Ram Doss equally continued until these conditions were 
fulfilled. 

The Court (present J. Fendall and S. T. Goad) on consideration 
of all the circumstances of the case, were of opinion that the facts 
of Ruttee Ram and Jhyntee Ram having become security for the 
costs of the appeal preferred to the King in Council by Dhowkul 
Sing against the decision of the Sudder Dewanny Adawlut, under 
which possession of the talook of Dya was restored to Lai Rooder 
Pertaub Sing, of Ram Buksh having become security for the pay- 
ment of the public revenue assessed on the talook, and of all the 
members of the family having been in some way concerned in the 
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1819. affdirs of Lai Dhowkul Sin§f, afforded strong grounds for supposing 

the family to be still undivided, and that the appellants had 

merely to avoid payment of the debt. It 
also appeared that the respondents had become security for Lai 
«. Kajn ’ Dhowkul Sing at the request of the appellants, and on their 
Mh>pfil acknowledging the security bond entered into by Ruttce Ram 
aomLer^ and l\am Doss to be still in full force. The Court, therefore, seeing 
^ ^ ^ • no grounds for altering the decision passed by the Provincial 
Court, confirmed it and dismissed the appeal with costs. 


1819. 


Dec. 2nd. 


THAN SING and MAHAJEET SING, Appellants, 
versus 

MUSSUMMAUT JEETOO, Respondent. 


According 
to t)ie 
Hindoo 
law, as 
current in 
AsTHf a 
ciiildiess 
widow, 
after her 
husband’s 


THE respondent (originally plaintiff) instituted this action in 
the Zillah Court of Agra, on the 29th of April 1814, to lecover 
from Ludja Ram, Bishen Doss, Than Sing and Mahajeet. brotiiers 
of her deceased husband, a moiety of the villaee of Nowgaweh, 
situate in pergunna Sonk (formerly attached to pergunna Sonsa), 
held lent free under a sunntid granted by Madhoo Rao Narain 
Scindia. 

She stated in her plaint, that the village in question was granted 
death, will on ^ rent free tenure to her husband, Bintee Ham, and his brother 
the moiety Doss, by Madiioo Rao Narain Scindia, under a maafee 

of a villa/e in the year 1204, F. S., (A. D. 1796-7) in their joint 

granted to names; and that Bintee Ram had possession thereof till it was 

him and his by the officeis of the Mahratia Go^elnmenti^ the year 

tl'rRhja of ^ iS'Mm6nf sera (1206-7, F. S.,) that he died in the following 

the roun- y^ar, and the village remained under attachment till she, having 
supplied Bishen Doss with money for his expenses, sent him to 
General Perron, the aumil of that part of tlie country under the 
IVIahratta Government, who removed the attachment in the year 
1860 of the Sumbut sera (1210-11, F. S.), and delivered the village 
aumed She to them, on the same rent free tenure : that she received a moiety 
has only H profits thereof for the years 1861 and 1862, eera, 

1-12, and 12 12- 13, F. S.), that the defendants had unjustly 
cannot’ dispossessed her, and refused to pay her the share of the profits, 
to which she was entitled in right of her deceased husband, she 
therefore instituted the present action under an attested copy of 
the maafee sunnud, the original having been given in to the Board 
of Commissioners, laying her suit at 4,250 rupees, or ten times 
the moiety of the annual produce of the whole village, which she 
stated to produce the sum of 850 rupees. 

Ludja Ram, the elder brother of the plaintiff’s husband, did not 
appear to defend the suit. It appeared from the proceedings, that 
he had separated from the family during the lifetime of his 
futher, and a letter from him to the plaintiff was filed, wherein he 
acknowledged that the claim of the plainlifif was just. 


try, on a 
rent-free 
tenure ; 
partition 
being pre- 


alienate it 
After her 
death it 
will go to 
her hus- 
band’s 
heirs. 
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Bishen Do^s and Than Sing denied the right of the plaintiff to t819. 

any share in the village. They admitted that the suntiud was 7^ 

granted in the joint names of Bintee Ram and Bislien Doss, ^'"8^ 

stated that the former never had possession thereof, he having 
executed a deed, whereby he relinquished the village to Than Sing, mussuiu- 
the Poojaree, or officiating priest of the idol Sree Ram ChundJcetoo. 
Jeo, for the expenses of the worship, &c; that the plaintiff had 
never received any part of the produce, and that when the village 
was attached by General Perron, Bishen Doss, without any pecu- 
niary aid from the plaintiff, got the attachment removed. They 
stated that the plaintiff had appiopriated large sums of monev, 
the joint property of the family, which were in the hands of her 
husband, and that she was now living in the city of Agra in a 
disreputable manner: tliat she had been expelled from hrr tribe, 
on account of her profligate conduct, and tlierefore, under the 
Hindoo law, was not entitled even to maintenance from the funds 
of the family ; and that she hud instituted the present action in 
antic ipation of a prosecution foi the lecovery of the property which 
she had unjustly embezzled. 

Mahajeet resisted the claim on the same grounds, but denied 
the legality of the transfer of the village to 'I han Sing, Poojaree^ 
and claimed to share therein as a joint family estate. 

'I'he plaintiff, in her rejoinder, denied the imputations cast on 
her character by tlie defendants, and the alleged transfer of the 
tillage. She pleaded that the vilhiire was not ancesliel property, 
and that she therefore was entitled to a moiety thereof in riaht of 
her husband, who had acquired it. In refutation of the alleged 
transfer, which would presume a fiiendly feeling between the 
parlies, she stated, that Than Sing had atienipied the life of her 
husband by poison, and that he left his residence, being in fear of 
his life, and that a similar fear had compelled her to take up her 
abode in the city of Agra. I'he defendants in their reply alleged 
that the village w^as an ancestrel estate, inasmuch as it was 
granted to their father Jogr.ij, though the svnnud was drawn iu the 
names of his sons, and denied that the plaintiff had any cause of 
complaint again.-st them. 

1’he following documents were filed by the plaintiff : 

A copy of a maafec smunid (attested by the Collector), under 
the seal of Radoo Bam Narain, granting the villaire in question 
on a rent free tenure to Bintee Ram and Bishen Doss in perpetuity, 
bearing date 29ih Mohurrum (1212 A. H.), 1204, F. S. 

The letter fiom Liidja Bam above quoted. 

A deed executed (on stamp paper) by certain of the zemindars of 
the villaL’^e, acknowledging that they had paid, and promising still 
to pay a moielv of the rents thereof to the plainlifi'. 

A letter from one Gnnsheam, farmer of the village, to her hus- 
band, transmitting to him 66 rupees, in part payment of tlie rent 
thereof. 

A muhzur-nnma or document signed by various witnesses, 
declaratory of the plaiiililf's right to a moiety of the village, in 
right of her husband. 

'I'he defendant, 'fhan Sing, filed a Hindee deed purporting to he 
executed by Bintee Ram, whereby he resigned the village tor the 
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1819. expenses of the idol to Than Sing, the Poojaree, or officiating 

priest. The defendant also filed a muhzar-nama signed by wit- 

rnd^Maha declaring that the plaintiff had been expelled fiom her 

jeetSinp v arcouni of lier profligate conduct, and was consequently 

Mnssiiin- debarred fiom claiuung her husband’s propeity. 
inn'jt On refen rng to tlie register of rent fiee lauds in the office of 

Jeutoo. Collector of the distnct, it appeared that the village had been 

granted to Biutee Ham and Bishen Doss, in the year 1204, F. S. 
by as//w77MC? under ibe seal of Madhoo Kao Narain Scimlia ; that 
Bintee Kam bad died pievioiisly to the cession to the Honorable 
Comp-iny of tne peruunnas of Sonk, Sonsa and Saliar, which event 
took place in ihe niumh of November 1808, since which time, the 
names of Bislien Dcss and Than Sing had been enteicd m the 
register as mnafecdai s. 

After perusing the pleadings and documents filed by the pnrties, 
and hearing the evidence of the witnesses, the Zdlah Jud^e ob- 
served, that though tlie plaintiff had not pioved that she ever had 
actual seizin of the village, siie had estabh^hed the fact of her 
having received part of the jirofits theicof, for the years 1861 and 
1862 Sumhut sera ; he rejected the deed of transfer, filed by Than 
Sing, as ii regular in its execution, and not supported by credible 
evidence. He also rejected tlie mnhzur-nainns, as deeds of too 
vague a nature to be received as evidence in a Court of justice, and 
observed that the witnesses brought by the defendants to prove 
the profligate conduct of the plaintiff could not speak to any pai- 
ticular acts of imf)ropiiety,and that their evidence \\as too general 
to establish any thing against her. He considered tiie point at 
issue to be tlie right of the plaintiff to the propeity of her hus- 
band, under the Hinctoo law; to ascertain winch, he pat the 
follow ing questions to the pundit of ins Com t: 

One of live biothers, aftei the death of his father, obtains a 
grant of a village under a waafee su7tnud in his own name and (he 
name of one ot his brothers. He dies, leaving fi,ur brolheis and 
a widow. An answei iheiefore to the following questions is 
required : 1st. Can all the biothers, or only those wliose names 
are entered in ihe claim the village ( 2nd, Is the widow 

entithd to her husband’s share, or is her right barred by the fact 
of her being childless^ 

T he answ'crs of the pundit were in llu* following terms: 1st, If a 
person, without aid of property left by his father, acquire real 
pioperty, this yjroperty so acquired belongs solely to him, and not 
to his brotheis. If any other co-operated with him in acquiring 
it, their shares are equal. 2nd, If the acquirer of real propeity 
die childless, even though he weie at the lime in family part- 
nership witii his biotheis, his propeity will go to his widow, and 
not to his brotheis. The widow cannot, however, alienate it by 
grt or sale: she will enjoy possession thereof during her lifetime, 
and after her death, it will go to her husband's heirs. 'J’he autho- 
rities for these answers are Munoo and Yajnyawalcyu. 

The defendants denied the correctness of the law, as laid dow^n 
in these answers, and filed opinions (t^yuvusthas) delivered by 
certain pundits in the city of Agra, which declared that in cases 
of family par Uiet ship, the brothers of a person acquiring pro- 
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perty, share equally with the acquirer, and, on his death, the pro- 1819. 

perty devolves on them to the exclusion of his childless widow. 

'I’hey prayed therefore that answers to the questions pul to the law 
officer of ihe Zillah Court mierht he obtained from the law officer of 
the Provincial Coiiit. In compliance with their prayer the ques- Mnssum- 
tions were sent to the Provincial Court, by whom they were sub- »>aut 
TTiirted to their pundit . His answeis were as follow: 1st, If one 
two persons acquire property by their own exertions, without 
aid from the family property, other brothers, though in family 
parlnershij), do not participate with them. If the property be 
acquired with aid from the family funds, the acquirer will take 
<wo shares, and the other brothers in equal proportions. If a 
person, being supported by a stran-jer, learn an art, and bv means 
of his art acquiie property, his brothers will not p-irticii>ate therein. 

If’ being supp irted by his father, or his father’s family, he learn his 
art, he will receive two shares and those of his brothers, who are 
learned, will share equally. If they be ignorant, they will get 
notlnn j-, imle<s with the consent of the acquirer. Authorities from 
Visfuin, Yajnyaioalcyay Cahjayuna, Vrihaspnti and Niirda. 

2n(l, If a person die and leave no son, trrandson, or great 
grandson (i:i the male line), liis widow, if she remain chaste, and 
respectfiillv obey the fatlier, mother, and other chiefs of her 
husband’s family, is entitled to his share of real and personal 
property. If her husband, dm mg his lifetime, had lived with his 
hrotheis in family pmtnership, or if liaving once separated from 
tliem he again have joined the family, his widow, being child- 
less, has no claim to her husband s pioperty. Ilis bi others 
will It, and the widow is entitled to food and raiment during 
her life. Authorities from the Mitahhura Dayatiitwa, and 
Mayooliha. 

On consideration of the circumstances of the case, and the 
opinions of the pundits of the Zillah and Provincial Courts, the 
Zillah Judge was of opinion, that the plaintiff’s claim was clear 
and unobjectionable, and that no circumstances appeared to 
bar It. He tlieiefore passed a judgment in her favour, on the 30th 
of September 1814, awarding to her possession of a moiety of the 
village in question, and making the costs payable by Bishen Doss 
and rhan Sing. 

These pel sons appealed from this decision to the Provincial 
Court. Thev pleaded the deed of transfer, and objected to the form 
in which the question had been put to the pundits, arguing that the 
pundits should have been required to state whether the law would 
have awarded the property in dispute to the plaintiff, the deed of 
transfer being in existence and valid. They also pleaded, that the 
muhziir-nnma had been fully proved, and that it should be con- 
•sidered as the award of 2 i punchayiit , The respondent combated 
these pleas with the same arguments wliicli had been used by 
her in the Zillah Court. 

The Fourth Judge of the Provincial Court considered the 
right of the respondent clearly established. He observed, that it 
was proved that the respondent had received part of the profits of 
the village, as stated in her jilaiiit ; he rejected the deed of 
transfer as improbable, from the proved enmity which subsisted 
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1819. between the parties at the time of its alleged execution, and 

observed that the fact of the names of the appellants being 

entered in the lakhiraj register as maafeedars, was accounted for 
established fact of Bintee Ram’s having appointed them 
Mnvsuiu’- his in the year 1855 Sumbut eera (1204, 1205, F. S.), 

in:mt and that as the respondent had not forfeited her claim to her 

jeeioo. husbarad's property by her ill conduct, she was entitled, under the 

vyuvystlios, to possession theieof. He therefore passed a decree 
on the 5th of September 18 1 5, confirming the Zillah decree and 
dismissing the appeal with costs payable by the appellants. 

Than Sing and Mahajeet being dissatisfied with this decision 
presented a petition to the Sudder Dewanny Adawlut accompanied 
by copies of the decrees passed by the lower Courts, and of the 
I'yurnsthns the pundits of those Courts, and of the vyuvusthas 
filed by them in the Zillah Court, praying for the admission of a 
special appeal, on the grounds of the said decrees, which awarded 
to the planitift possession of a moiety of the village, being incon- 
sistent with the vyvvustha of the Piovincial Court, which de- 
clared her entitled merely to food and raiment. The Court having 
submitted the yy uvnslhas of the pundit of the Provincial Couit to 
their law officers, it was declared by them to be correct; the Court 
therefore admitted the special appeal, on the grounds of this 
inconsistency. The answers of the respondent weie similar to 
the pleas foimerly adduced by her. 

Previously to deciding the case, the Court ordered that the 
7nnaf€e sunnud should be submitted to their pundits, with instruc- 
tions to answer the following questions, and state the law thereon, 
according to the Mitakshura as received in the district of Agra. 

In this sunnud^ which is a rnanfee sunnud fora village, the names 
of Bintee Bam, the husband of the resfiondent, and Bishen Doss, 
his own brother, are entered : and it purports to grant the village to 
them and tlieir heirs in perpetuity. Under the deed, both brothers 
had possession and Bintee Kara dying, leaves the respondent his 
widow ; under these ciiciimstances, it is a>ked, whether a moiety of 
the viliaiie is tlie light of the respondent, during her lifetime, or of 
Bishen Doss ? and if Bishen Doss be entitled thereto, whether the 
respondent can claim from him food and raiment I 

Their answer was in the following teims: 

If two brothers, Bramins, to whom the raja of the country has 
given a village as chanty, and in order to perpetuate the gift, 
has granted a sunnud^ have, under that sunnud, had possession of 
the village in equal shares, and one of them die childless, leaving 
a widow, that moiety of the village, of which he had possession, 
will go to bis widow, and not to bis brother. For,, from the 
circumstance of the two brothers having had possession each of a 
moiety of the village, a partition is presumed : and of property, 
which falls to a husband on a partition, his widow is the first heir. 
Under the terms of the sunnud, the heirs of the donee will take 
the property. It is not customary to enter the names of females 
in such documents, men’s names only being inserted. If the heirs 
generally are not meant, then the father and brothers cannot 
take ; this would be contrary to the shaster, and the custom of the 
country. This i^yuvustha is agreeable to the Mitakshura and 
other law tracts current in Agra, 
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Authorities; 1st, Yajnyawalcya, cited in the Mitahhnra and 1819- 
other tracts. “ The property of a person who has no great grandson 7* 
(meaning neither son, grandson, nor great grandson and^ftfaha- 

line) will go to his wife; if he have no wife, his daughter, and in jeetSing, v* 
default of a daughter, daughter’s sons, 8tc. will succeed thereto. Mussum- 

2nd, Mitakshura* “ If a person, who has possession of divided 
property, and has not again joined his brothers, die, and leave 
son, or grandson, his wife will take his property.” 

The Court (present J. Fendall and S. T. Goad) on considering 
this opinion, and the whole of the proceedings held in the case, saw 
no reason for altering the decisions of the Zillah and Provincial 
Courts. They therefore passed a final Judgment, on the 2nd 
of Decembei 1819, in favour of the respondent, awarding to her 
possession of a moiety of the village during her life time, and de- 
claring that she was not authorized to alienate it, and that on her 
death, the heirs of her deceased husband should succeed thereto. 

The costs were made payable by the appellants. 


KOVVLA KAUNT MOKERJEA, Appellant, 

versus 

RAM MOHUN GOSAIN, HURREE CHURN GOON, 
and M A NICK RAM GOON, Respondents. 


THIS action was instituted on the 17th of February 1812, in The right 
the Zillah Court of Burdwan; by the appellant (formerly plaintiff) of land 
to obtain possession of an eleven ana share of mouza Pansuth, 
situate in pergunna Soomere Shahee, the zemindaree of Ranee ^latooL of 
Kumul Koomaree. the second 

The plaintiff stated, that Ranee Kumul Koomaree having sold or lower 
pergunna Soomere Shahee, as a piitnee talook, to Dewan Rugoo- ^^.^"^recs in 
nath Rai, he sold mouia Pansuth to Radha Nath Bonnerjee, as a 
dur-putnee talook: that Rugoonath Rai having fallen in balance, Burdwan, 
resigned his tenure into tlie hands of the zemindar, on which the is not liable 
village in question was resold as a putnee talook to Ram Gopal ^ can- 
Mokerjee, whose name remained in the zemindar’s books aspwfwce- resh^ 
dar for two yeais, during which time, however, he never had nation of 
possession thereof, a suzawul having been appointed to collect the the 
rents from the ryots: that on his resitrnation, the village was 
again sold on the same tenure to the plaintiff, and that he considered St 

himself entitled under his purchase to possession of the whole can only be 
village : that the defendants, Ram Mohun Gosain, Hurree Churn cancelled 
Goon and Manick Ram Goon kept possession of an eleven ana 
share thereof, on the plea that they were entitled to hold it, as arrears of 
dur-putneedars under deeds granted to them by Radha Nath revenue. 
Bonnerjee. He pleaded, that the resignation of Bugoonath Rai, 
the sudder putneedar^ from whom the right of Radha Nath was 
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J819. derived, raused the right of the persons wiio held from him 

(ttadha Nath) to fall: and that as the names of the defendants 

KHunt registered as talookdais in the zemindar’s cutchery^ 

Mookerjpa, directed hy the eighth clause of section 15, legulation 7, 1799, 
V. Ram *they rould not maintain a title to the lands claimed hy them. He 
Mohim theiefore instituted the present action to recover possession of 
mhTrs” parts of the village of which thev retained possession, the 

annual pioduceof which amounted to 337 rupees, anas. 

'I’he defendants stated, ih.it \\hen Kadha Nath Bonnerjee held 
the village as a dur-putnee talook, he, in the year 1213, B. S , sold 
3 anas thereof to Ram Mohun Gosain (defendant), ar, a jummct 
of 8fi lupees, 4 anas ; and eight anas thereof to Gooroo Bershaud 
Koond, to hold of him as a se-putvee talook assessed at 230 rupees 
per annum^ and retained the remaining five anas in his own 
hands : that Gooroo I eish.id Koond m the same year sold his 
interest in four an;is ot Ins purchase, assessed at an annual jnmma 
of 115 rupees, to the defendants Hurree Chum Goon, and Mamck 
Ram Goon, and in the remaining four anas, which was assessed 
at the same ;?/?// ma to Kisln n Doss Gosain, by whom it was made 
over to the same defendants, who now liold the whole eight ana 
share as a se-putnee teilcok, assessed at an annual jnmma of 230 
rupees ; that it was not customarv, or necessarv, to have the names 
ol the undei lessees registered in the zemindaBs cnichery, it bring 
sufficient that ibe name of the snddcr piilaeedar, to whom the 
zemindar looks for the punctual pajrneut of his leiits, should be 
leuistered thertMii. 'Ihev ])leaded, that the resignaiion of the 
sudder putnecdar did not affect the riglit of the lessees under him, 
and that as long as tiiev continued to pay the rents assessed on 
their talooks, they could not be dispossessed: that they had paid 
the full anuiuiit of the jnmma assessed on their talooks to the 
former putueedars, and were willing to p ly the same to the plain- 
tiff. but that he lefused to receive it 

The Judge of the /illah Court observed, lliat under the provi- 
sions of the eighth clause of sei lion 15, leaulation 7, 1799, all 
transfers of talooks, or portions of them, must he registered in the 
cutchery of the zemindar, and that if a distribution of the jnmma 
should be necessaiy on a division, the wrilleii consent of the 
zemindar must be obtained ; and that as the names of the defen- 
dants (lid not appear in the register of falookdars kept in the 
zemindar’s cutchery, iheir claim to hold the lands in their posses- 
sion, as a talook, was contraiv to tlie piovisions above quoted : that 
under section 7, legulation 8, 1793, laloiJcdars, who hold their 
talooks under writinus from the /emirid.ir, not expressly transfer- 
ring the property in the so 1, aie to be cirnsidered merely in the 
light of leaseholders : that under the concluding part of section 
59, of that regulation, faimeis are prohibited from granting a lease 
of lands for a period extending beyond their own leases, unless 
with the permission of the zemindar, or, if the lands form part of 
a dependant talook, of the dependant lalookdar : that though 
section 2, regulation 5, 1812, declaied that proprietors of land are 
authorized to grant leases for any period they may consider most 
i:oxivenient to thenisehes and their tenants, and most conducive to 
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the improvement of their talooks, yet this rule is explained by 1819. 

section 2, regulation 18, of the same year, not to empower persons 

holding a restricted ioterest in estates, whether for life, or 
limited period, or subject to control or restriction in the use or 
disposal of the propeity, to grant leases extending beyond the Ram ^ 
term of their own interests in the property, or exceeding their Mohun 
power and auihonty over it. He was of opinion, that the right 
the defendants to liold the lands in their possession as talooks ^^ **^'^** 
under deeds granted by Rad ha Nath Bonnerjee had lapsed, as the 
right of Radha Nath himself had lapsed by the resignation of 
Kugoonath Rai, the sadder putneedar. As therefore the pur- 
chase of the village by the plaintiff was acknowledged by the 
defendants, the Zillah Judge passed a judgment in his favour, on 
the 26th of iVJaich 1813, and oidered that he should be put in 
possession of tlie lands claimed by him. The parties were ordered 
each to pay their own costs of suit 

The defendants being dissatisfied with this decision, appealed 
therefrom to the Piovmcial Couit of Calcnita. 'I'hey pleaded, that 
the creation ami eAistence of talooks of the nature of that claimed 
by them, was upheld both by the custom of the country, and the 
decisions of the C’lvil Courts: that the provisions of the eighth 
clause of section 15, regulation 7, 1799, had never been considered 
applicable to the dur-putnee talooks of Burdwan : that as the 
putnee talookdar held of the zemindar in perpetuity, the talook 
granted by him to the dur-putneedar, and by the latter to the 
talookdais under him, being held on precisely the same tenure, 
could not be consideied to be in violation of the provisions of 
section 2, regulation 18, 1812, that the rights of dur-putneedars, 
se-putneedarSy See, were frequently sold iu satisfaction of decrees 
of court, and on the death of the holder were inheritable like 
other propeily ; tiiat they were not revocable at the will of the 
grantor, and consequently weie not affected by the resignation by 
him of his tenure into the hands of his immediate superior. 

'i'he respondent rested ins claims on the pleas urged by him in 
the Zillah Couit. 

The Court, previously to entering on the merits of the suit, 
ordered that fuiiher ciiquirv should be made into the circumstances 
of the case. From tins fuillier enquiry, it appeared, that on the 
1st Bysahh 1211, li. S., the zemindar had, accoidingto the custom 
of the country, sold the whole of pergunua JSoomere i>hahee to 
Rugoonath Rai for the sum of 19,645 rupees, as a putnee 
tdluok to hold in peipetuity; and that Buiroonath Rai granted 
to Radha Nath Bonncijce, mouza Pansuth, one of the villages of 
the said pergunna, as a duf -putnee talook, in consideration of a 
sum of money paid to him by that person ; that Radha Nath sold 
three anas thereof to Ram Mohun Gosam, and eight anas to 
Guoroo Pershad Kooud, fiom whom, by the transtVis alluded to by 
Hurree Chum Goon and Mamck Ram Goon, it had b^'come vested 
in them: that Riigoo Naili Rai having resigned the pergunna into 
the hands of the zemindar, she had sold the village as a putnee 
talook to hold in perpetiiiiy ; Hrst, to Rain Gopai Mokerjee, and on 
his resignation, to the plaintiff’, who, under his purchase, claimed 
a right to the whole of the village. The Court did not consider 
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that any of these persons had transferred their right in the village; 
that they had merely made arrangements for the payment of the 
rents due by them to their immediate superiors : that the engage- 
ments entered into by the parties could not be annulled, but by 
mutual consent, or by a public sale for arrears of rent, due by the 
putneedar to the zemindar, or by any of the under lessees to his 
MufoThers ^^P®***®*** the spirit of the concluding part of the fifth 

‘clause of section 29, regulation 7, 1799, which provides that no 
private engagements entered into by a defaulting landed pro- 
prietor shall be held to bar the right of Government to hold the 
whole of his lands answerable for the payment of the public 
revenue assessed thereon, and to sell the same by public auction 
in satisfaction of any arrears which might accrue, and that the 
resignation of the sudder putneedar ^ of hhpottah into the hands 
of the zemindar, though binding on him, as far as regarded 
his own reserved rights, to which reserved rights only the plaintiff 
succeeded, could not be held to affect the arrangements made by 
him with the dur -putneedar, or by the latter with the inferior 
lessees; that to admit of such proceedings would open a door to 
great injustice and fraud, as it would put it in the power of a 
zemindar to sell a putnee talook to ids Dewan, or other person with 
whom he had an understanding, and to receive it back from him, 
after he (the putneedar) had sold poitions thereof as dur-putnee 
talooks to other persons, for a valuable consideration, to the great 
detriment of the said purchasers. They observed that section 7, 
regulation 8, 1793, was merely declaratoiy of what talookdars, 
holding talooks at the time of the decennial settlement, were to be 
considered as leaseholders only, and not entitled to be rendered 
independant, and that it did not apply to talookdars, whose talooks 
had been created by the zemindar on a tenure in perpetuity, sub- 
sequently to that settlement ; and consequently not to the putnee 
talooks of the zemindaiee of Burdwan : that as the putneedars 
held their talooks of the zemindar in perpetuity, by the payment 
of a certain rent, and after splitting it into portions, granted the said 
portions as dur-putnee talooks on the same terms they held from 
the zemindar, these grants are not in violation of the provisions 
of section 59, regulation 8, 1793, and section 2, regulation 18, 1812, 
which restrict the grant of leases for a period extending beyond 
the term of the grantor’s interest in the property, or exceeding his 
power and authority over it. The Court did not think it necessary 
that the names of the dur-putneedars^ and the tenants under a 
putnee tenure of an infeiior degree, should be registered in the 
zemindar’s cutchery in the mode described in the eighth clause of 
section 15, regulation 7, 1799, as the lands granted by a putneedar 
to a dur-putneedar do not theieby become separate, or distinct from 
the grant of the pw^wcedar, who is still answerable to the zemin- 
dar for the revenue assessed on his putnee, so that the zemindar 
can sustain no possible injury from the names of the dur-putnee- 
dars not being registered in hh cutchery. For these leasons, the 
Court did not think the plaintiff entitled to recover. Tliey there- 
fore passed a decree, on the 20th of July 1815, reveising the 
decree of the Zillah Judge, and awarded to the defendants 
pissession of the lands held by them, directing them to pay the 
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rents to tlie plaintiff, according to the engragements entered into 
hy them with Radha Natli Bonnetjee. The costs oi suit in both ’ 

Courts weie rh ringed to the plaintiif. Kaunt^ 

The plaintiff presented a petition to the Couit of Sndder /vjook«rjea, 
r)ewani]y AHawlut, piaying foi the admission of a specdal appeal, v. Ham 
As the case appeared to involve a new point, never before decided 
by the Court, his piayer was complied with, and a special appeal 
was admitted. ** 

'1 lie pleas iirired by the parties in snppoit of their respective 
claims were similar to those pleaded in the Zillah and Piui'iucial 
Courts. 

After considering the wliole of tlie pleadings, the leasons on 
whicli the decision of the lower Courts weie siounded, and the 
provisions of section 12, regulation 8, 1819, the Conit (present 
J* Feiidail and S. T. Goad) saw no reason for altering the decision 
of the Provincial Couit, winch appeared to be peifectlv correct 
and proper. I hey theiefoie passed a final ju'lgment on the 21st 
of December 1819, confirming that decision, and dismissing the 
appeal with costs payable by the appellants (a) 

(a) Srrtion 11, regulation 6, 1819, deelares ihat the sale of a putnee talook 
hy public auction for aireais of rent due to the /emiutlar, invalidates tire trans- 
fer hy s.ile or gift of any poriioii tlreieof, and that ih^ aucliou puithnser shall 
receive the tcniiie fiee ftoui any incumbrances which may have accrued hy the 
act of the defaulter, or hia legal representatn es Hence the holders of a puttif§ 
tuhok of the second, or any hover degree, lose their riiilrt to hold possession 
of the laud an < to collert tire lents ihe rrr/oO, ihis light having been merely 
enjoyed in consequence of lire defaulters assignment of a certain portion of his 
own interest, the whole of whicli was liable for the rent. This rule, however, is 
explained by section 12, of tlie same legolation, not to apply to any private 
transfer by a putnve falookdar, of his own interest, nor to a public sale in exe- 
cution of a decree, not to a case ot relinquishment by the talookdar in favour of 
the /emiiidar, or to any act oi jtfinatiug willi liiiii, other than default as aforesaid : 
for all snrh operations involu* only a transfer of the tenure in the state in which 
it may be at the lime, and the new mcuinbent sneceeds to no more than the 
reserved rights of the former tenant, siieli as tliey may be, and is of couvMt 
•ubjeetto any restnetion pnt upon the tenure hy his act. 
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EviDENCr, 1. iNriF.RITANCE UNDER THE 

AIoohummudan Law, 2. Land Tenure, 8. 

ACQUISITIONS, 

5 € Joint Funds, 3, 4. 

ACTIONS. 

1 A. ftlio owner of a ship) drew a bill of 

eX(*Iinnu:e in favoiii of his and rredi- 

tois on 15, (tlie fieii^liler) , jifiyable on the 
disrharire of rhesliip or lier leturii to port. 
I'lie obliiration was ^nded by tlie loss of 
the slop, bur fbe lioiisi of ,'iu;encv in whose 
favour flu* bill was dr.ivvii, liad iiisnreil 

equal to ifs anio'irit In a suit by 
A- a'.oiinst I?, for ihe lecoveiy of lieii^ht, 
wliicfi had accrued while the sliif* was in 
the employ of B, lidd lb.it B. cannot 
plead as part paunent the sum received by 
the creditors of A. on account of ihc in- 
siiiance policy. Page 15 

2 A, an indiia) planter, makes advances to 
cultivators, on eng igements to deliver the 
whole of the indigo plant produced. B, 
another planter, seizes tiie crops of the said 
cuilivators, and is sued by A. for damages. 
Determined that the action brought by A. 
against B. will not lie ; that A. may sue 
the cultivators for breach of engagement, 
and that the cultivators have then* remedy 
against li. 


3 The plaintiffs sued as dependant talook* 
dars, to obtain from the zemindar receipts 
for lent p.iid by tbeni. The zemindar was 
willing to grant receipts to the plaintiffs, 
ns ijttradurx, but not as talookdars. The 
Courts, on proof that the jdaintiffs were 
talookdars, decreed that the zemindar 
should grant them receipts aS such. The 
cause of tlie refusal to grant receipts being 
a di.spiite concerning the tenure, the pro- 
vibiou? of section t)3, regulation H, 1793, 
were not considered applicable to the case. 

221 

4 A. having !)y mistake sold to B. a prorais- 
bory note for 2,001) rupees, instead of one 
for fiOO rupees, sues him to lecover the 
difference between the two notes. B. hav- 
ing sent the note to C. bis agent, pleads 
ignorance of the mistake, and refers A. to 
C. for the (Iiffeience. It being proved that 
A. bad no dealings with C. judgment was 
gn en .'U’Hinst B , leaving him the option of 
suing C. for the recovery of the differem c. 

ADOPTION. 

1 The evidence of witnesses to the fart of an 
adoption being contradictory, and not sup* 
ported by circiiiii^tantia] proof, and the 
person ilaimiiig to have been adopted not 
appearing, in a public document, to have 
been designated as the son of his adoptive 
father; the presumption will be that the 
chum is unfounded, ’ 2i 
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2 A person a(lopt(*(i by tbc wife rlons not 
thereby become tlie ndopted son of the hua- 
banil, and rice venA : but if ihe husband 
and wife conjointly appoint an adopted 
son, he stands in the relation of son to 
both, and is heir to the estates of both. 23 

.3 On the death of a Hindoo widow in posses- 
sion of her husband’s estate, cl.iiiii prefer* 
red by A founded on t^ift and adoption, 
under a written permission of ihv- husband, 
resisted by h. on alleged title of previous 
gift, and denial ot the adoniion of A. 
Claim dismis‘ied; pioof of permls^ion to 
adopt being held to be defective, and the 
presinnjitioii being, that if it had e\er 
been era n ted, it had been cancelled This 
derision does not bar the claim of the hus- 
band’s heirs against the donee of the 
widow. 44 

4 A childless rilridoo, havinjr two wives, 
gives to each of them periiiiS'«iou to adopt 
n Son. AlifM- haviriir Inioself adopted a 
son, on behalf of his senior wife, lie con- 
firms the penn.ss'On orii^irially given to 
Ins second wife 'J’lie son adopted hy her, 
atier hei hnshand's death, takes the inhe- 
ritance jointly with the son adopted by the 
husband on behalf of his senior wife. 136 

5 Accoidmg to till* Hindoo law emrent in 

Benares, an adoption made by a widow 
without aiithcnry from her hiiaband, is 
illegal. 169 

6 Tlie adoption of nn only son is invilid, 

llllle^^ ihen.itnial father d<*liver his son 
to the adoptive l.ither, on condition that 
he sli ill belong to them hotli, ns a son, 
and the latter accept and ndojit him on that 
eonditi«in. 169 

7 In the fonn of adoption ti'rnied Cufiima 
(a form peculiar to the pi ov nice of Mithila) 
tin* expiess consent of tlie person nomi- 
nated for adoption iiiiist be obtained, dm log 
the liteiime of the adoptive father ; the 
offer to adopt, as being the act of one of 
the parties only, and as merely a proposal 
to tmier into a vonti act , is held insiifiin- 
ent to give validity to the transaction. 17.3 

6 According to the Hindoo law current in 
Mithila, a hi other cannot he adopted hv a 
brother. 245 

ADVOCATt GKNI R \ t.. 

Ojiiuion of 229 

ACy\'l9 

1 The mortffage or r 'imliiional sale of land 

by an aeuit, set asulc, it a|.p«‘s? mu; ihat 
he had no .special powers fiom ihe piopiir- 
tor, for that pnri'Ose ; tin* cons'dcratioii 
being inadeqnute, and the c xcdiLioii of tlie 
deed of sale being iireunlar. But the 
mortgage money ordered to he refunded 
with interest. 6 

2 A judgment io a suit brought on behalf of 

appellants by one not duly authorized on 
their parts, held not to bar their right of 
action. 14 

3 A judgment given against a dependant of a 


landed proprietor, who had taken a farm 
of his lands by the desire of the proprietor, 
not held to be conclusive against the lat- 
ter, as the suit was not defended under his 
directions, or with hitkiiowb dge. 22. V 

4 A Mocutreree pottah^ or lease at a fixed 
rent, granted hy one of the heirs of a de- 
ceased Alturnghadar^ acting as Mokhtar 
(or ninriagmg niienr) of the rest of the 
heiis, set aside, it appear. ng that it had 
been granted without rhcii knowledge and 
concurrence, and lliat he was not speci- 
ally empowered by thorn to grant such 
pottah. ‘23U 

AlJENATlOy. 

See Gifts undf.r Hindoo Law, 1, 2 Land 
Ti NURU, ij. Ui:ligiou» I'^rAULisnMi.Nrs, 
(Hindoo), .3. Widows, 1, 2, 3, l, 
WUQF, 2. 

ALLUVIOlsr. 

Claim for alluvial land. The river Bnrnim- 
pooter flowing on cither .side of the land 
claimed, it was divided among liie parties 
w'hobc estates lie on either side theieof. 209 

AYN’Uri I ES. 

A. has an annuiry jiayahle out of B’s estate ; 
in a dispute lespecting the rate, B. enters 
into ail engagement to pav to A. the same 
sum annually, as m.ay he decreed hy Conit 
to other annuitants under similar ciicum ■ 
stances ; engagement held to be binding <»n 
B. from the date of execution, but, not to 
have reference to previous balances; the 
engagement not containing any retrospec- 
tive provision. 62 

APPEALS. 

j Apppril from nonsuit op the ground of 
former judgment on a suit, hrought ou 
behalf of appell.'ints hy one not du!v 
authorized ou their part, admitted a>' siiin- 
luary, 1 4 

2 Where a service has not been duly scrreii 

on an appellant, as required liv section 12, 
iigulaiion .5, 179.3, (section 2, regulution 
4, 1SC3}, delay ou lii.s p.irt, in rn.t filing his 
ple.isof Hpp>'nl. is not suflieient ground for 
d'smissimr his appeal- 40 

3 Ihifure the dismi&.>al of an appeal, it is rc- 

qui'*ite, .^as laid <lowu in .>.eciioii 12, regu- 
l-itioii .5, I7‘J.L and 'icctioM 2 1 , refruhition 4, 
IbO.i), that the appellaat slioitid he suiii- 
inoucil, and leqmred to -shew cause wliy 
the siiit had not been pioceeded ou duiing 
th.‘ presenhed period. 41 

4 A moi igage declared valid hy a ftirmerjiidg- 

iiicut of uZillah Coiiit, from which no ap- 
peal was prefen ed, found to be illegal on 
the trial of a siihsequeut suit for redemp- 
tion of the mortgaged projiertv, but not set 
aside on this account by the Sudder Dew- 
aniiy Aclawlut, the former judgment being 
still ill force, and voidable only on review 
or appeal. 126 
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5 According to tbe provisions of regulation 

26, 1814, a special appeal cannot be 
granted from a decree, on the ground of 
its awarding to an auction purchaser, pos- 
aession of certain lands ; which lands, not 
being specilied in the auction papers, and 
in tbe plaint, are apparently different from 
those claimed : but this is sufficient ground 
for recoiniiiending a review. 176 

6 In an action brought for possession of an 
estate, under a deed of bye hil-wuffit, or 
condilioiial sale, tlie period of redemption 
liaving expired, a decree was obtained in 
the Zillab Court. Two years after, (the 
estate linving in the mean time been sold by 
public auction), an appeal being preferred 
to the Provincial Court, tbe zillali decree, 
from its not being conformable to the rules 
of regulation 17, 1806, was reversed. The 
Siidder Dewaiiny Adawliit however held 
the S'lle lu have become absolute, cuiisi- 
dei'iuiT the omission of tbe mortgager to 
prefer nn Hjipeal in due time, and to stay 
the mteruiediate sale of the estate, as a 
sufficient bar to his right of icdciuption. 

200 

7 The appellants were adjudged by the Pro- 
vincial Court, to pay a debt borrowed by 
their brother, on the uronnd ot tbe lainily 
having been undivided, and ot tbe money 
boi rowed having been appliv’d for the bene- 
fit ot the (amily genet ally : but the decree 
allowed them, at tlie same time, to sue for 
the recovery ot the sum adjudged from the 
estate of tlicir brother A special appeal 
was admitted against tins part of the decree 
as inconsistent, mid so iniieli of the deeiee 
ns iravc this option was annulled by tbe 
Court of Siiddcr Dewanny Aclawlut. 247 

AlilUTItATrON’. 

The appellant, a Hindoo woman, who had 
embraced the IVlooliuinmiidan faith, sued 
herhusbiind to leeover properly wlncli de- 
volved on tier at the death of her parents. 
A punchayut decided that she (previous to 
iier apostacy) had lorfeited all claim to the 
properly in question by her profligate con- 
duct. Their awaid w’as u|iheld and the 
claim dismissed. 257 

ASSLSSMKNT. 

1 In fixing the rent of a dependant talook- 

dar, the charges of collection and lO percent 
profit must be deducted from the actual 
produce of his lands, as diiecled by regula- 
tion, .*>, I HI 2. 17 

2 In a suit for adjusting the rent of a depen- 
dant talook, assesMible at the |>ergiiuria 

rates, determined, that the land {.lionid be 
measured by the rod in common use, and 
assessed according to the rate of a former 
seltlemcnt, inclusive of ubwah and sa/a~ 
mee ordered to be cousididated by regula- 
tion 8, 1793, and subject to customary de- 
ductions in favour ot tlie tslookdar. 55 

3 A talook being separated from ii zeminda- 
;'ee, by the cuusent of tlie parties cooccra- 


ed, and assessed by the collector at a rate 
o^ jummaUi whicli it was subject previ- 
ously to tlie sepanition, without reference 
to its kctiiiil produce ; such assessment de- 
clared null and void, and another directed 
to be made, according to claused, section 
iO, regulation 1, 1793, which prescribes, 
that when a portion of an estate shall be 
transferied by private sale, gift, or other- 
wise, the assessment upon the portion so 
Iriusfcrred shall be fixed at an amount 
which shall hear the same proportion to 
its actual produce, as the assessment upon 
the whole estate may bear to the whole of 
the actual produce. 100 

4 A rent tree {liirmooter) tenure, being 
errnneonaly inrlinled in the assets of an 
cslatesold by auction, fin account of arrears 
of revenue, is recoveiable from the public 
piirelinser at the suit ot the proprietor; but 
no deduction of assessment can be granted 
onioich account b> tbe judicial authorities. 

^ . . 143 

5 During the time a pergnnna belonging to 

Government whs held khns, certain lands 
were made free of assessment by lakhiraj 
smtnuds duly sanctioned : after this,^ the 
perjrunna was sold by aiirtion as a zemin- 
daree, subject to a speeifie /MMimn : the pur- 
chaser sues Government for a deduction in 
hifc on account of the lands in- 

cluded in the previous grants. Claim dis- 
missed, r he . yrmwia payable by him having 
been disfinetly mentioned in the procla- 
mation ad\erfising the sale. 240 

6 The power of altering the public assess- 

ment is not vested by the regulations in 
the Courts of civil judicature, but is re- 
served exclusively to the Governor General 
in Council. 242 

ATI ACIIMENT. 

1 Property belonging to a public defaulter 
being attached, and about to be sold in 
satisfaction of the dues of Government, 
.should lother person claim that property, 
it is su/iricnt that previous to the Sale, 
a sum’.iary enquiry be made into the me- 
rits of the claim. A formal investigation is 
not, in the fir.Nt instance, necessary. But it 
is at the option of the claimant to instiliile, 
subsequently, n regular .suit, and if his title 
be proved, the sale will be void and the 
properly adjudged to him with costs. 162 

2 The same rule holds good with regard 
to property under attachment, and about 
to be sold in satisfaction of u decree, 162 

BANKING HOUSES. 

1 The principal of a banking house sues to 

recover a sum of money lent from the 
funds of the house on a bond executed in 
favour of the head gomashta ; claim ad- 
judged. 251 

2 Entiies in the hooks of a hanking liouse^ 
unsupported by other proof, are nut held 
sufficient evidence to prove a debt 27 l 
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REQUESTS. 

Every person, who has authority, while in 
health, to transfer piuperty to another, 
under the Hindoo law, po<!sesses the same 
authority ol bequeathing it. 29 

BOND. 

See Hindoo Religious Estabustiment, 2. 

BUNK UR. RIGHT OF. 

A- puiehases at a public sale a portion of a 
2eniindaree. B purchases :i'm :)i(‘r poition, 
besides the ol the wi u t slate: de- 

termined that the bunkur purchase made hy 
h. cor.veys to him a right over all the toresl 
timber, though growing in the portion pur<- 
ch.i^ ’ l by A. 'I'he latter, however, from his 
rigli> >ri the soil, i.^ permitted to clear away 
the iiees, and to cultivate it, the proceeds 
of the timber felled appertaining to B 105 

BUR HA THAKOOR. 

See Usage, 3. 

BYE-BIL-WUFFJ. 

See Agent, 1. Mortgage, 2, 3, 4. 

CASTE, LOSS OF. 

See Inheritance under Hindoo Law, .5. 

CHOWDRAEE TENURE. 

See Land Tinurc, 10, 

CIVIL COURTS. 

1 A deed of sale having been produced be- 

fore a register for the purpose ol being 
registered, he, after a summary enquiry, 
ordered the sale to be set aside ; this order 
declared to be illetral, the case not having 
come before him judicially. So 

2 Although the country courts cannot di- 

rectly question a jmigineiit of the Siqu’eme 
Court, yet tliey can, upon collateral 
grounds, not before hrongnt forwaid, con- 
trol the parlies who may have obtained the 
judgment. llB 

3 The claims of Govern incnt to lands in- 

cluded in ihe decennial settlement, are sub- 
jected to the cognizance of the civil courts 
of judicature ; and no individual can he le- 
gally iliNpossessed from such lands, unless 
a decree of court has been given against 
him. 136 

4 An order passed by the revenue authorities, 
and confiniietl by the executive Govern- 
ment under the legulations which were in 
force before the leirulations enacted in 
1/9.3, is not lialde to be set aside or alter- 
ed hy the Courts since cstaldished. 2.36 

t The power of altering the public assess- 
ment is not rested by the regulations in the 
civil courts of judicature, but is reserved 
exclusively to the Governor General in 
Council. 242 

The Courts are not authorized to interfere 
with the revenue olFicers, or pass orders in 
A summary manner, in matters relating to 
the settlement of estates. 278 


CONTRACTS. 

1 Two parties execute a deed of compromise 

{soduknama ) : one of the parties after- 
wards pleads tliHt fraud and intimidation 
had been resorted to ; such plea, unless 
clearly substantiated, cannot (neither can 
ignorance of existing facts) excuse the 
party engaging. 23 

2 To give validity to an agreement, posses- 

sion of tiie subject of it is not necessary 
according to the Hindoo law. 30 

3 For consideration received, A. engages to 

effect a release of Jand.s mortgaged by 
him to B. and m.ake over the same to C., 
or in default of his effecting the release of 
the lands in question, to make over other 
lands of eqn.il value; A. fails in effecting 
the release; C. claims other equivalent 
lands; or (in a supplementary plaint) to 
recover the consideration. Principal and 
interest advanced hy C. decreed against A. 
but no land ; the engagement not being 
siifllcieiitly sjiecific to maintain a claim for 
land. 48 

4 A. executes an engagement to B. under- 
taking to furnish 250 maiiiids of silk, at 
stated periods, and in certain quantities, 
on consideration of receiving advances 
from time to time : the whole quantity to 
be delivered on or before a specified day, 
or on failure thereof, subjecting himself to 
a penalty of one rupee for every seer of silk 
remaining undelivered. On A. tailing to 
fulfil the contract, B. sues him to recover 
the penalty, as well as for the balance of 
silk remaining due on the advance; the 
Court ot Siidder Dewanny Adawlni held 
that, according to the spirit of the con- 
tiaet, B. was entith-d only to recover the 
peiiuity on liie nondelivery of silk for 
which an advance had been made. 89 

.5 A. cnteis into a written engagement to B. 
for the sale of his estate, on condition of 
receiving the whole amount of the pur- 
chase money hy a specified period, and in 
that rase eiigHL^es to execute a regular bill 
of sale. A. receives part of the purchase 
inotiey, and B. fenders the remainder be- 
fore the expiration of the specified period. 
A. however refuses to abide by the terms 
of his engagement. At ilie suit of B. the 
conditional sale was held to be conclusive 
against A., although the engagement did 
not contain anv express rondilion, that it 
should be considered sufficient to conslitnte 
an actual sale. 123 

6 A. enters into an engagement with B. 
acknowledging himself to be in arrears for 
advances to the amount of 7,746 rupees, 
and cDgairing to furnisb silk to that value, or 
to clear off the iirrear within a given time, 
or on failure thereof to pay reaejy money 
with interest, agreeably to regulation 31, 
1793. An action being brought hy B. for 
the recovery of the penalty specified in 
clause 7, section 3, of that regulation, the 
Court of Sudder Dewanny Adawlut held 
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that he wm entitled only to recover in- 
terest at the rate of 12 per cent, on the 
balance of the arrear, on the ground of 
irrelevancy of the clause and section above 
specified to the case of A. I'j2 

7 A Hibbanama for property real and per- 

sonal being granted by one party to ano- 
ther, an ikrarnama was executed by the 
donee ; heJd that the infringement by the 
donee of that engagement, and his demise 
without possession having been obtained, 
invalidates any claim by his heirs under 
the deed in question. 220 

8 A security bond executed by one member 

of a joint undivided Hindoo family held to 
be binding on the other members of the 
same family ; the alleged separation being 
deemed to be fraudulent, in order to evade 
payment of the debt. A case of /irzaminee 
or counter-security. 316 

Land Tenures, 4. 

CRITRIMA. 

See Adoption, 7. 
DIVIS10^r. 

A Ilisehnama, or deed of partition, made by 
a Hindoo father, in which he allots to his 
sons portions of his estate, moveable and 
immoveable, ancestrel and acquired, but 
which disposition was not carried into effect 
during his lifetime, is not binding on his 
sons after his death. If by the deed, an 
unequal distribution be made of ancestrel 
immoveable property, such disposition is 
illegal and invalid, as is also an unequal 
distribution of property acquired by the 
father, and moveable ancestrel property, 
if made under the influence of a motive, 
which is held in law to deprive a person 
of the power to make a distribution. 202 

See Separation. 

DONOR AND DONEE. 

See Contracts, 7. 

DOWER. 

1 A Kabeennama, or dp.ed of marriage set- 

tlement, by a husband to bis junior wife, 
for a moiety of his estate, was held to be 
of no avail in law ; it appearing that he 
had previously settled his entire estate on 
his senior wife, and that the deed in question 
had been executed without her permission 
duly obtained. 180 

2 In a suit by a wife against her husband, 

both of the Sheea sect of Moohiimmudnns, 
for the amount of her dower, it appearing 
that the sum of 500 rupees was verbally 
specified in reading the ceremony in the 
Sheea form, but that a deed of settlement 
was subsequently executed by the husband 
for 100,001 rupees, adjudged that the 
sum specified in the deed was the sum 
legally demandablc. 198 

3 In the marriage of two minors fMoohum- 
mudans), the legal guardian of the busjl^Bnd 


not having been present at the marriage, 
and not having given his consent to the 
dower, and the husband on coming of age 
not having confirmed bis acknowledgment 
of the dower; adjudged that the dower 
is not demandable by the husband. 233 

ENDOWMENT S. 

Set Wuqf, 

ENGAGEMENTS. 

See Contracts. 

ESCHEAT. 

1 By the Portuguese law of inheritance, one 

moiety of the estate of the busband de- 
volves at his dentil on his widow, and the 
other moiety on his next of kin : according 
to this law, a distribution was directed to 
be made of the landed estate of a deceased 
person ; but his wife dying, and several 
claims to her moiety being preferred, it 
was siibsequenlly discovered that the de- 
ceased was a British subject. As lie left 
no heirs (the relations of a mother or of 
a wife not being heirs to real property 
according to the English law), decreed that 
the estate should revert to Government^ 
hv whom it was originally granted to the 
father of the deceased. 227 

2 Had the case been decided according to 

the law of Portugal, the decision with re- 
gard to the escheat would have been the 
same. note 230 

EVIDENCE. 

1 In a suit for a share of an estate, it appear- 
ing that the plaintiff had formerly with- 
drawn a suit instituted by him, for the 
same property, being induced by a written 
promise of the defendant to make an 
amicable surrender of the share sued for ; 
this was considered as a virtual admis- 
sion of the plaintiff’s right. 77 

See Adoption, 1. Banking Houses, 2. 

EXECUTION OF DECREES. 

See attachment, 2. Limitation, 6. 

FAMILIES UNDIVIDED. 

See Joint Funds. 

FISHERY, RIGHT OF. 

See Jnlkur. 

FOREST, RIGHT OF. 

•See Bunkur, 

FRAUD. 

1 A. purchases^ his own lands, which were 
Set up to auction for arrears of revenue, by^ 
employing a dependant to bid for them. 
This dependant, by authority of A, alie- 
nated them to B. by a deed of Bye bil» 
wHffa, or mortgage and conditional sale, 
which sale became absolute. A. afterwards 
brings « suit to recover the lands, at his 
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oiTo, under the auction pnrchfltie, alleging 
the subsequent transfer to be illegal, itias- 
much as B. had exacted usurious interest 
on the mortgage money. But the original 
purchase by A , on which he rested his 
claim and title, having been in direct 
violation of the regulations, and A. having 
received more for the lands than he gave 
for them, even admitting a deduction lor 
the alleged nsiiriuns interest; the Court 
did not judge it necessary to investigate 
the truth of this aDegutioOj and rejected 
the claim of A. 71 

2 Had B*8 possession been fraudulent, the 

estate would have been liable to forfeiture 
to Government. 72 

3 The 4ili clause of section 2‘t, reiju- 

latioii 7y 1799. proiiiliiis di'T-iiilting land> 
holders, whose larirU inav lie sold, by 
public sale, for the di^ch.ll';;e of an ears of 
revenue, from becoininir the purchasers, 
directly or indirectly, of their own lands 
so disposed of under penalty of forteiiiire 
to Goverument. 7.1 

4 A- being indebted to 0 . grants him a mort- 
gage of his estate (antedating the mort- 
gage deed eight years,} together with a 
bond conditioned for the payiuent of the 

• debt by yeaily instalments, and a warrant 
of aitornt-y to confess judifuient. A's es- 
state being attached by Government for 
arrears of revenue, and seveial iiislalnu Mts 
due on the bond being unpaid ; B. caused 
judgment to be entered up in the Supreme 
Court on liis bond and warrant of con- 
fession, and sued out execution, under 
uliicb the l.ind.s were sold by the sheriff 
at public auction, and purchased by C., 
wlio afterwards sold them by pri\ate con- 
tract to D. Seven years afterwards, A. 
having died, his son and heir sues B , C., 
and D. to recover the land.s, on the plea, 
that the mortgage to 15. by A. was ficti- 
tious, and granted wiili the view ofscr^^en- 
iinr ins property from other creditors, 
and that R had executed an engagement 
to the above effect ; promising that should 
he cause the estate to be 3old under the 
deeds in his possession, he would himself 
become the purchaser, and cause it to be 
transferred to the son of A. Determined 
that the eritfHifement (if proved,) being 
intended to defeat the rights of third 
parties, cannot avail A or his representa- 
tives against B., nineh less against C. and 
D., who were purchasers for a valuable 
coQsideratioo, without notice. llti 

FREIGHT. 

See Actions, 1. 

GIFTS UNDER THE. MOOHUM- 
MUDAN LAW. 


during the lifetime of the donor, who 
retained possession of it On behalf of the 
said minor, liehi to be valid and complete 
in law, notwithstanding that the father of 
such minor was alive ; but a claim to a 
portion of a joint undivided estate, Uudef 
that irisfruinen^ rejecied, the gift of such 
properly being invalid in Moohunamudan 
law. 180 

GIFTS UNDER HINDOO LAW.r 

1 The gift by a father of ihe wliole ancestfel 

estate to one son, to the prejudice of the 
rest, or even to a stranger, is a valid act, 
(although ail immoral one) according to 
the doctrine received in Bengal ; but 
Query ? 42 

2 By the Hindoo law, as current in Mithila, 

(Tirhoot) a father cannot give away the 
whole ancesti el property to one son, to the 
exclusion of his other sons. 74 

3 A , a Hindoo widow, executes a testamen- 

tary deed of gift in favour of her four 
d iiiglilers, granting them equal siiares of 
her property to he entered on by them 
after her death. B. and C. two of the 
daughters dying during the life of A., tlie 
daughter of B. suesD. andE., llie surviving 
daughters, for a fourth of the property, lu 
rigfit of her mother. The claim of B. dis- 
missed ; the right of B. having lapsed at her 
death. 2^0 

See Widows. 

GOmSHTA, 

See Banking Houses, I. 

GOVERNOR GENERAL IN 

COUNCIL, 
ice Civil Courts, 5. 

INDIGO PLANTER. 

Sre Actions, 2. 

INHERITANCE UNDER MOO- 

HUM MUD AN LAW. 

1 The Moosulman law presumes a marriage 

between paities who live together as man 
and wife; and nothing appears to invali- 
date that presumption. A son born under 
such circumstances, inherits equally as a 
son born in proved wedlock, and is not 
divested of bis right, as one of the heirs 
to the estate of his paternal uncle, though 
discarded by the latter. 112 

2 The acknowledgment of a brother by the 

heir entitles to inheritance. 1 13 

3 A female dying leaves a lirotlier and sister : 

the brother takes two, and the sister one- 
third, of her ancestral property. 184 

INHEliri ANC.E UNDEHHINDQO 
LAW. 


1 A deed of gift by a person to a minor, 
received Into her family as an adopted son, , 

for property, of which possession bad not 1 According to the Hindoo law, as current 
b^ai^^4eliY«red at the time of the gift| or in Mithila (Tirhoot), claimants to inheri- 
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' tance as far as the serentb, and even the 
fourternth in descent in the male line 
from a roinmun ancestor, are preferable 
to a cousin by the mother’s side of the 
deceased proprietor. 11 

2 According to the law as current in Bengal, 
the son of a maternal uncle of a woman is 
not legal heir to her peculiar property. 23 

3 According to the law us current in Bengal, 
the :>ODs of the maternal uncle of the de< 
censed, take the inheritance in preference 
to lineal descendants from a common an* 
cestor beyond the third in ascent. 3.‘> 

4 According to the construction received in 

Mithiia, the term sister includes also half- 
sister. 23 

5 Impediments to hereditary succession held 

by the Hindoo law to be twofold : the brst 
temporary and removable ; the second 
permanent. Offences involving final ex- 
clusion from tribe are cousidered to belong 
to the latter class. 108 

6 Sons by different mothers inherit equally. 

A distribution among them is to be made, 
not with reference to the mothers, but to 
the number of sons. 116 

7 In cases of inheritance, Kootnehar^ or fa- 

mily usage, has the preseiiptive force of 
law, but to establish Koolachnr^ it is 
necessary that the usage have been ancient 

and invariable. 116 

2 A Hindoo, having no sons, executes a deed 
whereby he grants to Ins senior widow the 
whole of his acquired pioperty, in the 

event ol no sun being born; in the event of 
a son being horn, the property was to go 
to him. A son was horn, but died before 
his father. The property in question was 
declared to be vested in the son imiiie- 
di.itely on bis birth, and on Ins death 
reverted to bis i'alher, as his heir. On the 
death of the father, his nddow had a life 
interest tl^'rein, without power to alienate 
it. — Had no son been born, the widow 
would have taken the estate undei the deed 
W'ltli power to alienate it. 309 

9 AccoidiiJg to the Hindoo law as ciinent 
in Agra, a childless widow, after iier hus- 
band’s death, will succeed to ilie moiety of 
a village gi anted to him and to Ins hiorher, 
by the Raja of the country, mi a rent tree 
tenuie; partition benig presumed. She has 
only a life interest therein, and cannot 
alienate it. After her death it will go to 
her husband’s heirs. 3)^0 

See ADOFi'ioN and Widows. 

INTERKST. 

1 In a case of liye-bil-wtiffay or morlgnge 

and conditional sale, ilie condition for the 
re-sale being virtually a stipulation for 
interest beyond the legal rale, the trans- 
action held to be in violation of Regula- 
tion 15, 1793, and the iulciest liable to 
forfeiture. ^ 146 

2 But the bill of sale and engagement having 
been publicly registered^ the transuctiou 
VOL. II. 


not held to be an ciasion of the abo\'e 
regulation involving forfeiture of the 
principal. 146 

See Fiuuds, 1. MonrcAGE, 5. 

JAGEER. 

See Land Tenures, 13- 

JEEBKA, 

See Land Tenures, .3. 

JETIIANSHA, 

The appellant sued liis younger brother to 
obtain 7^ per cent on the moiety of the 
landed properly wliirh devolved to him by 
inheritance liurn liis father: in right of 
Jetham/iUf or primoireniriire. Claim dis- 
hallowed, on proof that Jethansha was not * 
authorized by law or custom. 

JOBRAJ. 

See Usage, 3. 

.TOJNT FUNDS. 

1 A. and B. are brothers. A, purchases ait ' 

estate in the name of C. bis nephew and 
son of B. it is proved that A. and B. 
have no property in common, and that 
the whole of the purchase money was rte- 
fiayed by A., who having been in posses- 
sion of the estate for seven years alter the 
purchase, and having enjoyed all the pro- 
litwS thereof, the presumption is, that he 
purchased it solely on his own account, and 
not tor his nephew. 53 

2 By the lliridog^ law', as rnrrent in Mithiia 

(Til hoot,) a gift of joint pioperiy is 
invalid. 74 

3 The plaintiff sued his brother and nephew, 

to recover the moiety of an estate, on the 
plea that it had breii acquired while the 
lainily w-as iindiMdcd. That plea being 
eslabl'shed by evidence, judgment was 
given for the plainlill. 77 

4 Aceording to the Hindoo law, current in 

Beng.tl, if iiu’pcriy be acqniicd williout 
aid from joint /nnds by the exclusive 
indiisliv ot one member of an undivided 
Hindoo l.imily, others of the snme family, 
allbougli tliey weie at the lime hving in 
co-parceriaiy with him, have no light to 
parlicipale in Ins acquisition. 237 

JUNGLE-BOOREE TENURE. 

See Land Tenures, 2, 

JUJMAN, 

1 A Jujvinny or member of a Hindoo family 
who employ a certain pfo/iit, or offiiiating 
priest, i.< not at libi rty to discard sncli 
priest, whilst capable of pei forming sacri- 
ficial or Ollier religions duties. 259 

JVLKUR. 

1 A. purchases ni a public sale by the col- 
lector, the Julkur of certain JhceU. One of 
lliein beioiiies dry, and it is determined 
that A.’h pnrrlinse of ibe Julkur only does 
not convey any iirin erty in the limds.;. 

X X 
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which belong to the propnetorof the Jheel. 
The purchase of tiie Jheel would have 
conveyed a right to the land and water. 51 

KABEEN-NAMEH. 

See Dower, 1. 

KO OLA CHAR. 

See Iniii ritancr undkrthe Hindoo L^w,7. 

Z.4^^//?y|JTENURK<. 

See Assessmint, 4, 5. Land Tenures, 5. 

LAND TENUKLS. 

1 Claim by respondent to a vemindai^y ad- 

mitted on proof of right; but he not hav- 
ing preferred his claim against tlie present 
possessor within three yeais, losing the 
period for which the first engagement was 
entered into, he was declared (in confor- 
mity with the provisions eonlainc<l in 
clause 3, section .‘i3, legulation 37, 1803,) 
not entitled to regain posse.ssion, until 
the expiration of ten years fiom the dale 
of the first lease. 37 

2 A. R zemindar, trrnnts waste lands to B on 
a lease without limitation of period, hut 
with a condition of resumption at anv 
time, on payment of all expenses incurred 
by B. in preparing the land for cnltivation. 

A. claims to resume on pei forming the 

above condition. B. pleads section H, 
regulation 8, 1793, respecting Jungle- 
booree tenures, as barring the condition, 
and rendering his tenure irrcsumable : 
determined that the condition for the 
resumption is legal and valid. 49 

3 Jeebkjj is a portion of land granted for the 

maintenance of a family. Mutfan^ is a 
portion of land granted hy a zemindar, 
as a remuneration for bringing waste lands 
into cultivation. 5.5 

4 At the formation of the triennial settlement 
of the conquered pro\ inccs in 1210, Fnsler, 
A stood forward as proprietor of an e.state, 
and entering into engagements with Go- 
vernment, held possession for that period. 

B. the real proprietor then appeals, and 

sues to recover the profits received hy A., 
alleging that A. acted on her behalf in 
making engagements for the hnds, and 
under agreement to leave B. in possession 
of her proprietary lights, and profits; hut 
had fraudulently applied them to his own 
use. Claim dismissed, no wnitea or other 
specific engagement between the parties 
being adduced by the plaintiff. 59 

5 Lands claimed as Lakhirnj, under title 
deeds registered in the liazee Zemin Duf- 
ter, but differing from the records of that 
office, with respect to the lands specified 
on the back of the title deeds, held to be a 
valid tenure exempt from asse.ssmcnt so 
far only, as the title deeds correspond with 
the records of the Bazee Zemin Dnfter. 66 

6 Claim to lands granted in commutation of 
a yearly pension under aunnuds exeriited 
pu^^equently to the acquisition of the 


Dewannv. Claim dismlsscdby the Provlnhinl 
Court : it however appearing that llie pen- 
sion, in lieu of which the grant of hinds 
was made, had been granted before the 
Company’s accession to the Dewanny, the 
claimant w.'^s referred by that Court to the 
collectors, who rejected bis claim, under 
the provisions of .section 3, regulation 
24, 1793. On appeal to the Siidder 
Dewanny Adawlut, the decision agnin.st 
the claimant was affirmed. 83 

7 The landed estate of a refractory zemindar 

having been confiscated, was conferred on 
a person in remuneration of public services, 
and at his death was held hy his son, and 
afterwards hy his grand-son, to the exclu- 
sion of all other members of the family^ 
On the suit of two son.s of the original 
grantee to participate with their nephew, 
judgment given against them, the zemin- 
claiee being one of those estates not liable 
to division, recognized by regulation 9, 
1793. TroAision was made in that regula* 
tion for the tntiiie abolition of the cus- 
tom, and it was enacted that after the 1st 
of June i794, such estates should descend 
according to the Hindoo ami Moohuin^ 
mudan Ifiws of inheritance. But the pro- 
vision was not held applicable to the pre- 
sent rase, the father of the claimants 
having demised in A. D. 1771* 92 

8 A talook originally granted ns a depen- 

dant tenure, afterwards made independent 
hv a Khnnjnama, but not actually se- 
parated before a public sale of the zemin- 
daree, for arrears of revenue, was included 
in the sale under the provisions of section 
14, regulation 1, 1801, hut the auctioti 
purchaser having subsequently acknow- 
ledged the right of the lalookclar to hold 
the talook dlsliiiLt fiom the zemindaree, 
the sepal ation was adjudged, notwith- 
standing the objeciions of a second pur- 
chaser of the zcmindarcc by private s.xlc 
from tlie first purchaser. 97 

9 Claim to obtain possession of a fractional 

part of an undivided estate, on the ground 
of a private deed of paitition and a distinct 
settlement, willillie sharers for the public 
assessment rejected, as no actual partition 
of the lands had taken place, in the mode 
prescribed bv the regulations. ^ 103 

10 The Mocuddumee tenure in zillah Bbau- 
gulpoor, adjudged to be sep.yable, as a 
proiirietary estate, (under sections 4 and 
5, regulation 8, 1793), from the Chow- 
drnee^ to which it had been heretofore 
attached. 

11 hlocurreree leases granted hy the coU 
lector of zillah Beiiar in 1788, and sanc- 
tioned by the Government and the Court 
of Directors, not held to be annulled by 
the subsequent promulgation of the general 
rules for the decennial settlement. 130 

12 The claims of Government to lands in- 
cluded in the decennial settlement ara 
subject to the cognizance of the courts ot 
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judicature, and no individual can legally 
be dispossessed from such lands, unless a 
decree of Court have been given against 
him. Costs given against Government in 
a suit wherein this principle was not ob- 
served, and the plaintiffs, who had been 
irregularly dispossessed, were at the same 
time allowed the full benehi of the rule of 
liniitiiiions for the cognizance of civil 
suits. 156 

13 The tenure hyjageer is neither alienable 

nor licreditary, and is considered as a life 
grant, merely as far as respects the exemp- 
tion Irorn public assessment. 188 

14 In a suit for possession of lands on a mo- 

cur rerce or fixed /Mm /aa, the potta was set 
aside by theSiidder Dewanny Adawiiit, as 
it appeared that it had never been acted 
upon, and that the lands specified therein 
had, botli previously and subsequently to 
the date of execution thereof, been leased 
out by the grantor, both in Kutkunn and 
Ijara to diflerent persons and at u variable 
rent. 225 

15 A claim to certain villages made by A. 

against B. and the heirs of C., adjudged iii 
favour of A.; it appearing that the lands 
in question rested on deeds of sale, which 
were liold to he illegal, inasmuch as tliey 
weie in violation of section 3, regulation 
38, 1793, which prohibits Europeans from 
holding laud without the sanction of the 
Governor General in Council, and weie not 
sudiciently distinct to ghe a title to the 
villages in question. 285 

16 The riglit of the holders of putnee talooks 

of the second or lower degrees, in the ze- 
tnindaree of Burdwan, is not liable to be 
cancelled by the resignation of the putnee- 
tiary wlio granted the talooh. It can only 
he cancelled by a public sale for arrears 
of ie\ eiiue. 325 

LEASES. 

] In a suit by a zemindar against a talookdar 
to recover arrears of rent, the latter pleails 
an engagiMiuMit conn acted by him with the 
former pioprietor; .'luthoiizing him to 
hold his lands as an iMdepeiuleiit teaiiie 
at a fixed relit. ElaintifT purchased the 
zemindary parti v by private contiact, and 
jiartly at a public sale for ilischargc of 
arrears of revenue. Decreed in confor- 
inily with the provisions of regulation 44, 
1793, that the defendant’s engagement, 
as far as regards tlie fixed rent of that 
part of his talook included in the public 
purchase of the plaintiff is null and void j 
ut, the terms of the engagement to hold 
good for the period of ten years, as far ns 
regards llmt part of the tulook included 
in the private purchase. 80 

2 Mocurreree teases granted by the collector 
of zillah Behnr in 1788, and sanctioned 
by the Government and the Court of Di- 
rectors not held to be annulled by the 
bubaequent promulgation of the general 
rules for the deceunial settleuieuC. 130 


3 A mocurreree pottahy or lease in perpetuity 
to an under- renter, granted subsequently 
to the enactment of regulation 44, 1793, 
set aside as contrary to the provisions 
section 2, of that regulation. 273 

LIMITATION. 

1 Claim by appellants to certain lands dis- 

allowed, as barred by the rule of Jimitd- 
lions. 1 

2 A having borrowed money of B., pledges 

certain lands to him, and goes on a pil- 
grimage. After 50 years, in which A. is 
not heard of, his heirs sue to recover the 
land on payment of the amount borrowed ; 
adjudged on presunmtiou of A.’s death ; 
the claim not being barred by the rule of 
limitations. 4 

3 Clause 4, section , 1 , regulation II, 1805, 

provides that no length of time shall b6 
considered to estahlisii a prescriptive right 
of property, or to bar the cognizance of 
a suit for the recovery of property, in cases 
of mortgage or deposit, wherein the occu- 
pant of the land or other property imiy 
have acquired or held possession thereof 
as mortgagee or depositary only, without 
any proprietary right. ^ 4 

4 Government claiming certain lands included 

in the decennial settlement, dispossessed 
the party in possession, who, ou the insti- 
tution of a suit to recover possession^ was 
allowed full benefit of the rule of limita- 
tious. 156 

5 Tilt prohibition against the trial of suits, 

the cause of action in which may 

have arisen previous to August 1765, is 
applicable to the district of Burdwitn^ 
Chittagong and Midnapore, ceded in Sep- 
tember 1760, in common with other parts 
of the provinces included in the Dewanny 
grant ot 1765, no distinctiou being made in 
the regulations. 156 

C Execution of a decree thirteen years after 
the date thereof disallowed. 280 

MANAGER. 

1 The manager of an estate borrows money 
for the payment ot an ears of revenue due 
to Goveiiiment, giving a bond In the name 
of two proprietois, one of whom (since 
dead,) had sole possession at the time ; 
determined, that the manager is personally 
responsible for the amount in the first in- 
stance, with right of recovery from heirs 
of the deceased pioprietor of the estate, on 
whose account the loan was contracted. 64 

2 A person officiating for a minof in the 
capacity of Tehsildar^ and borrowing 
money in his own name to discharge the 
public revenue, will be solely responsible, 
in the first instance, for the re-payment 
of it; even after his removal from the 
office and the minor’s succession to it; bu2, 
on an adjustment of accounts, he is enti- 
tled to liere-imbursed by the latter, should 
the debt aiipcur to have been really iacuir* 
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rtfd on hif) accoun* ; and- bonA fide charge- 
able to him. 154 

MARRIAGE. 

1 The Moosulman law presumes a mar- 
riage between two parties, wlfo lived 
tpgetlier ns man and wife, and nothing 
appears to invalidate that presiimption.il 2 

2 In the marriage of two minors fMoohutn- 

miidansj the legal guardian of the husband 
not having been present at the marriage, 
and not having given his consent to the 
dower, and tlie hnsband, on cominar of 
age, not having continued his acknowledg- 
ment of the dower, adjudged tliat the 
dower is not demandable from the hus- 
band. 23d 

MESNE PROFITS. 

Ste Religious Establishmlnis, 1. Prac- 
tise, 2. 9. 

MINOHS. 

Sec Gift.s under Moohui\imudan Law, 1. 

Manager 2. Marriage, 2. 

MOCUDDUMEE TENURES. 

See Land Tenures, 10. 

MOCURREREE TENURES. 

.See Land Tenures, 14. Lkasjs, 2, 3. 

M0HUNl\ 

See Usage, 4. 

MORTGAGE. 

1 A. haring borrowed money of 15. pledees 

rertain lauds to him, and goes on a pilgri- 
maze. After .50 ye.irs, in which A. is not 
beard of, liis heirs sue to recover the land 
on payment of the amount borrowed ; 
fidjudeed on presumption of A’s. death, 
the claim not being barred by the rule of 
limitations. 4 

2 The mortgage and conditional sale of land 

by an agent set aside, it appearing tiiat 
he had no special powers from the proprie- 
tor for that pill pose; the consideration 
being in.adrqnate, and the execution of the 
mortgage money ordered to be refunded 
with interest. 6 

3 A person having obtained a bill of sale for 
certain lands, on the payment of 4,401 
rupees, executes a written agreement. In 
which he agrees that he shall not be put in 
possession of the lands for the [leriod of 
one year, four months and seventeen days, 
at the expiration of which period the laud.s 
■ball be resold to the sell^', on condition 
of bis paying the sum or5,80l rupees, 
otherwise, the engagement to be considered 
null and void, and the property to vest ab- 
solutely in the purchaser: such transaction 
held to be in reality a hye-bil-wvffa^ or 
mortgage and ronditional sale. But the 
coDdvUoA of tlie re-Mle being virtually 


a stipulation for interest beyond the legal 
rate, the transaction held to be in violation 
of regulation 15, 1793, and the interest 
liable to forfeiture. But the bill of sale 
and engagement Laving been publicly re- 
gistered, the transaction was not held to 
be an evasion of the above regulation in- 
volving forfeiture of the principal. The 
pnrehnser’s claim to the land rejected, 
with a judgment in his favour for 4,401 
rupees, the amount of his original ad- 
vance. 146 

4 In an action brought for possession of an 
estate mortgaged under a deed of hye-hil- 
v'uffay or conditional sale, the period of 
redemption having expired, a decree was 
obtained in tlie Zillah Court. Two years 
after (the estate having been sold by 
public auction,) an appeal being preferred 
to the Provincial Court, the Zillah decree, 
from its not being conformable to the rules 
of regulation 1*7, of l8()6, was reversed. 
The Sudder Dewanny Adawliit, however, 
held the sale to have become absolute, 
considering the omission of the mortgager 
to prefer an appeal in due time, and stay 
the intermediate sale of the estate, as a 
sufficient bar to bis right of redemption. 

200 

5 A. a IMoobummudan, sues B. for posses- 

sion of a village under a deed of mortgage 
and conditional sale, for 2,081 nipees, re- 
deemable in 5 years. It appearing that A. 
lent H. only 1,300 rupees, and to avoid 
the iinjnitation of taking interest, consoli- 
dated tlie interest on that sum for five 
years with the pnin ipal , and caused the 
aggregate sum to be entered in the bond as 
jirincipal ; adjudged that he is not entitled 
to po.sse.ssion of tlie village at the expini- 
tion of the period of redemption. Ihe 
Court, how’ever, ordered that he should 
recover the jirmcipal sum actually lent 
witli interest thereon, as fljere was no 
attempt to obtain usuiioiis inteiest beyond 
the legal rate. 2.').> 

MUTT AN, 

See Land Tknuiils, 3. 

PENALTIES. 

See Actions, 2. Contracts, 5, 6. 

PENSIONS. 

See Land Tenurfs, 6. 

PILGRIMS. 

Pilgrims to Gya are at liberty to choo.se their 
owm Kurhwa or conductor, who will enjoy 
the emoluments arising from the office, 
notwithstanding any claim of right to offi- 
ciate in that capacity set up by another 
person. 164 

PRACTISE. 

1 Judgment in a suit brought on behalf of 
appellants by one not duly authorized on 



INDEX, 


341 


tbeir parts, not to bar appellant’s right 
of action. ^ 14 

@ In a suit for possession of a talook, judg- 
ment for mesne profits against a third party, 
not a party in the suit, over-ruled. 17 

3 A plaintiff is at liberty to amend his origi- 
nal claim before it has been investigated.23 

4 At no stage of an appeal, can it be dis- 

missed on default from the appellant’s 
neglect in proceeding therein, until a no- 
tice have been served upon him, as required 
by section 12, regulation 5, 1793, (section 
21, regulation 4, 1803). 40, 41. 

5 In a suit for possession of lands, the de- 

fendant pleaded two previous decrees in 
his favour, as barring the present action, 
but as the decisions in those cases did not 
affect the merits of the present action, his 
plea was over-ruled. 49 

6 A suit having been received by one judge 

of a Provincial Court, it is not competent 
to another judge to dismiss it, on the 
grounds of the cause of action not being 
such as to render it cognizable by that 
Court ; nor is this just ground, in any 
cause, for dismissing a suit after the me- 
rits have been gone into. 125 

7 In a suit for the possession of lands and 

for recovery of profits during dispossession, 
it is not necessary that the annual produce 
and profits during dispossession should 
each exceed the sum of 5,000 rupees, to 
make the suit originally cognizable in the 
Provincial* Court, but only that the ag- 
gregate amount of both should exceed that 
sum. But see note. 125 

8 Also when a person brings a suit for land 

or other immoveable property, and also 
money or other moveable property, the 
aggregate amount of both descriptions of 
property is to be considered as the cause 
of action. 126 

9 Three respondents claiming a right to suc- 

cession to certain lands were all permitted 
to defend the appeal against a fourth party, 
but were referred to a regular suit for tlie 
purpose of establishing tlieir individual 
right of succession. 126 

10 In a suit brought by one person against 

another for the recovery of certain lands, 
under a deed of gift alleged to have been 
executed iu his favour by the proprietor, 
it is only necessary to enquire into the 
title of the claimant : and should it inci- 
dentally appear that neither party has a 
right to the property, still the rightful 
owner must institute a regular suit in order 
to recover it. 178 

11 In a suit brought by A. against B. C. 
and D. to recover a share of properly ac- 
quired by trade, while they were in part- 
nership with his father ; a judgment was 
given in favour of A. Subsequently to 
execution being sued out by A., D. claims 
exemption from responsibility under the 
said decree, on the plea that neither he 
nor hU father had ever been in partner- 


ship with the father of A. The ptea was 
held to be inadmissible ; no mention having 
been made, at any former stage of the pro- 
ceedings, of the circumstance which it 
recited. 194 

12 On the admission of a special appeal, by 

the Sudder Dewanny Adawlut, against n 
judgment passed by a Provincial Courts 
for certain lands infavoiirof A. against B., 
a claim being set up by C. as a third party, 
founded on the absence of all original 
right on cither side, tlie Court did not 
judge it necessary to enter into this fur- 
ther claim, but contenting itself with de- 
ciding between the former pai-hcs, left it to 
the option of C. to proceed by a regular 
suit. 219 

13 In a suit between two individuals, judg- 

ment in favour of one of the parties held 
not to bar the claim of Government, not 
a party in the suit, to the lands affected 
by that judgment. 227 

14 The Court of Sudder Dewanny Adawlut 

decreed to a sharer, possession of her share, 
under the provisions of section 13, regu- 
lation 3f 1793, though she was not an 
original plaintiff in the suit. 237 

15 In a suit brought by a Mussulman against 
a Hindoo, the decision was grounded on 
the law of the religion of the defendant, 
as directed bv section 3, regulation 8, 1795* 

257 

16 The Provincial Court having nonsuited 

the appellants for having sued for only 
part of their claim, the Sudder Dewanny 
Adawlut allowed a summary appeal from 
this decision, and directed the Provincial 
Court to readmit the suit, and allow the 
appellants to pay the institution fee on 
the lemainder of their claim, and to 
nmend their plaint, in confoiniity with 
section 4, regulation 4, 1793. 293 

17 A Provincial Court having rejected a pe- 

tition of appeal on the giounds of the 
period allowed for appealing having elapsed, 
without enquiring into the pleas expla- 
natory of the delay ; the Sudder Dewanny 
Adawlut, on a summary appeal, ordered 
that Court to enquire into tho truth of 
the statement of the appellant previous 
to rejecting the appeal. 298 

18 Ihe Provincial Court dismissed on default 
an appeal, because the appellants ne- 
glected to file a reply to the respondent’s 
answer. 3 he Sudder Dewanny Adawlut 
considering the reply unnecessary, under 
the spirit of section 9, regulation 26, 1814, 
although the appeal was admitted before 
the date fixed for the operation of that 
rule, ordered the Provincial Cours to re- 
admit the appeal and try it on its merits* 

303 

19 Four years after the date of a decree for 
money the decree holder sued out execution 
against the grandson of the person against 
whom the decree was given. As the case 
involved a point of Hindoo law which 



342 


FND E X. 


could not' be properly determined on a 
summary suit, the decree holder was refer- 
red to a regular suit to prove the liability 
of the person from whom he claimed the 
amount adjudged. 308 

PKEEMPTIOl^. 

1 If A. a Moohummudan, transfer lands to 
B, by sale, and C. afterwards come for- 
ward and establish his right of Shoofa or 
preemption, he will be entitled to the lands 
at the price paid for them by B. who will 
be compelled to refund the profit accrued 
during the period of his possession to C., 
receiving himself the purchase money back 
from A. 85 

g By the settlement concluded between Go- 
vernment and a mocurrt rvedar^ he becomes 
fiuiUA of the proceeds of his 7nocurreree, 
with the exception of a portion thereof 
which the late malik receives as maltAana, 
consequently the right of the late mafik 
in such lands is not wholly transfciTed ib 
the moeurrereedart hut he and the late 
ma/ik arc to each other in the relation of 
partners, and the right of Shoofa appertains 
to one partner over the share of the other 
partner, because such property is undi- 
vided, and he is a sharer lu the thing 
itself. 86 

PliESUMPTTOy. 

1 The fact of a person not having been heard 

of for 50 years wairants the jiresumption 
that he is dead. 4 

2 The evidence of witnesses to the fact of .m 

adoption being contradictory, and not sup- 
ported by circumstantial proof, and the 
person claindng to have been adopted not 
upj)earinj^ in a public document to have 
deen designated as the son of his alleged 
adoptive father, the jiresumption will be 
that the claim is unfounded. 21 

S On the death of a Hindoo widow in pos- 
session of her husband’s estate, claim jire- 

• ferred by A. founded on s^ift find adoption, 
under a W'ritten permission of the husband, 
resisted by 13. on alleged title of previous 
gift and denial of adoption of A. .Claim 
aisallow'ed : proof of permission to adopt 
held defective, and the presumption being, 
that if it ever had been granted, it liad 
been subsequently cancelled. 44 

4 A. and B. are brothers, A. purchases an 

estate in the name of C. his nephew, and 
son of B. It is proved that X. and B. have 
no property in common, and that the whole 
of the purchase money was defrayed by 
A. who had been in possession of the 
estate for 7 years after the purchase, and 
had enjoyed all the profits resulting there- 
from : the presumption is that he pur- 
chased it solely on his own account, and 
not for his nephew. Decision in favour 
of A. accordingly. 5.3 

5 The Moohummudan law presumes a mar- 
riage between parties who live together as 


man and wife 'when appears to 

invalidate that presumption. 112 

PRIMOGENITURE. 

See Jethansha, 1 . 

PRIVILEGES. 

A claim by the appellants to the privilege of 
levying duties on golahs. 4 

See Pilgrims, 1. 

PROHIT, 

See Jujman, 1 . 

PROVINCIAL COURT. 

See Civil Courts. Practice, &c» 

PUNCH A YT. 

See Arbii Ration, 1. 

RECEIPT. 

See Actions, 3. 

RKGULATIOXS. 

1 The provisions of section 10, regulation 1, 

1793, held to be applicable solely to in- 
de})endent proprietors of estates, holding 
their lands in full property, subject to 
public revenue. 19 

2 Provision is made in regulation 5, 1812, 

section 8, for estimating the rent of depen- 
dent talookdni's. 1 9 

3 Under regulation 44, 1793, a pottah for 

the sale of a talook at a fixed lent in per- 
petuity is invalid with respect to the fixed 
lent, blit valid for the sale. 20 

4 The rules contained in regulation 1 1, 1793, 
for abolishing the eusloin by which par- 
ticn1.li tstiiles, descended entire to a single 
heir, have prospective operation only, 
from the Ut of July 1794, and uphold the 
validity of Ruccejsions, winch may ha\e 
actually taken place under the custom 
alluded to, previouly to lliat date. 92 

5 A talook originally granted as a depomlent 

tenure, afterwards made independent by a 
kharijnnmuy but not artnally se|Mirale(l 
before a public sale of the /emiridaree tor 
arrears of revenue, was included in the 
sale, under the provisions of seetioR 14, 
regulation 1, 1801. 97 

6 Accoiding to the spirit of sections 2, and 

3, regulation 13, 1808, when a person 
brings a suit tor land or other immoveable 
propel ly and also for money or other 
luoveahli* property, the aggregate amount 
of both descriptions of property is to be 
considered as forming the cause of action. 
But see note. 125 

7 The provisions of section 63, regulation 8, 

1793, regarding the penalty for the refusal 
to grant receipts for rent paid, is not con- 
sidered applicable to cases in which the 
payment not being denied, this refusal is 
occasioned by a dispute cooceruiog the 
tenure of the lauds. 221 
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8 'ne CivU Courts are restricted by regnla- 
.tion 5, 1799, from interfering with the 
succession to thcestate of a person de- 
ceased without the institution of a regular 
civil suit, except in the special cases pro- 
vided for. ’ 307 

HELIGIOUS establishments, 

MOOHUMMUDAN. 

See Wiiqf, 1, 2. 

IIEHGTOUS ESTABLISHMENTS, 
HINDOO. 

1 Respondent being adjudged entitled to half 
the proceeds of a religious estahlishiuent, 
sues for half the mesne profits derived by 
appellant during her sole possession. There 
being no mode of ascertaining the nmoiint 
of appellant’s profits, judgment for the 
respondent’s holding sole pos&os$ioa 
during a period equal to that fur which 
appellant singly enjoyed the same. 13 

2 A bond containing a stipulation that the 

necessary expences of an endowment shall 
be defrayed from the produce of the lands 
apprcqiriated to its support ; but, mortgag- 
ing the sill plus piofits of such lands in 
aatisfaction of a debt specified in the bond, 
is illegal under the provisions of the Hin- 
doo law. I2f> 

3 Lands duly endowed for religious purposes 
are not subject to piivatc alienation. 127 

Sec Usage, 5. 

RENT. 

Land Tlnuris and Leases passim . 

REVIEW OF JUDGMENT. 

See ArprAis, 4, 5. 

SAJJ- S. 

1 liinds l>ing within the limifs of a certain 

ullage, do not necessarily appertain to the 
public purchaser of that village, provided 
it shall .ippear that those lands have been 
assessed as pai t of another estate. 8 

2 Claim for possession of a talook at a fixed 

rent, iiiidcr deed of sale from a zemindar, 
whose estate had becu sold under the 
authority of the Supreme Court, and pur- 
chased by appellants ; icspondent’s title 
to possession and to mesne profits during 
the period of dispossession u|iheld, the 
rent to be adjusted under the lules of 
section 8, regulation .5, 1812. 19 

3 In a suit by a zemind ir against a talookdar 
to recovci aireats of rent, the latter pleads 
an engagement contracted by him with the 
former proprietor ; autlioiizmg him to hold 
his lands as an independent tenme at a 
fixed rent. Plaintiff purchased the tglook, 
partly by private contract, and partly at a 
public sale for discharge of arrears of 
revenue. Decreed in conformity with the 
provisions of regulation 45, 1793, that 
flcfendant’s engagement as far as regards 


the fixed rent of that part of his talook 
included in the public purchase of the 
plaintiff, is null and void : but, the terms 
of the engagement to bold good for the 
period of ten years, as fur regards 'that 
part of the talook included in the private 
purchase. 8(1 

4 A talook originally granted as a dependent 

tenure, afterwards made independent by u 
kharijnamai hut not actually separated 
before a public sale of the zemindaree for 
arreais of revenue was included in the 
sale under the provisions of section 14, 
regulation 1, 1801. But the auction pur- 
chaser having subsequently acknowledged 
the right of the talookdar to bold the 
talook distinct from the zemindaree, the 
separation was adjudged, notwithstanding 
the objections of a beLu.id purchaser of the 
zemindaree by private sale, from the first 
purchaser. 97 

5 A. enters into a written engagement to 

for the sale of his estate, on condition of 
receiving the whole amount of the purchase 
money by a specified period, and in that 
case, engages to execute a regular bill of 
sale. A. receives part of the purchase 
money, and B. tenders the remainder 
before theexpiruliouof the specified period. 
A. however refuses to abide by the terms 
of his engagement At the suit of B. the 
conditional Mile was held to be conclusive 
against A. although the engagement did 
not contain any express condition that it 
should be considered sufficient to consti- 
tute an actual sale. 123 

6 A Bu mooter tenure, free of assessment, 

being erroneously included in the assets of 
an estate sold by auction, on account of 
arrears of public revenue, is recoverable 
from llie public purchaser at the suit of 
the proprietor. 143 

7 No deduction of assessment can be grant- 
ed on such account by the judicial au- 
thorities; but an option of relinquishing^ 
his bargain will be given to the purchaser. 

143 

8 The purchaser availing himself of the op- 
tion to retain Ins pure base at the assess- 
ment fixed on the estate, at the time of 
the public sale, is not entitled to any 
retrospective indemnification for the reve- 
nue paid by him, on account of the rent 
free tenure erroneously included in his 
purchase ; but a proportion of the purchase 
money, computed to be the amount paid 
for the tenure, adjudged to the plaintiff in 
this cause, was ordered to be restored to 
the purchaser by the original zemindar. 

143 

9 Property supposed to belong to a public 
defaulter, being attached and about to be 
sold, in satisfaction of dues of Government, 
should another person claim that property, 
it is sufficient that, previously to the sale, 
a summary enquiry be made into the merita 
of the claim. A formal investigation is 
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not in the first bstance necessaiy. But it 
is at the option of the claimantto institute, 
subsequently, a regular suit; and if his 
title be proved, the sale will be void, and 
the property adjudged to him with costs. 

162 

10 The same rule bolds good with regard to 

proj)erty under attachment, about to be 
sold in execution of a decree. 162 

11 A claim to recover a Birt tenure, on the 

plea that, as there was no specification 
thereof in the bill of sale, it was not in- 
cluded in the assets of the c'-tate sold by 
order of the Supreme Court, dismissed by 
the Sudder Dewanny Adawlut, on the 
grounds of the bill of sale plainly stating, 
that all the lands, both KhiraJ and La- 
khtm}y included in the said estate, toge- 
ther with all the right, title and interest 
of the proprietor therein, were thereby 
conveyed to the purchasers. 197 

12 The Civil Courts have no authority to 

annul, by a summary order, a public sale 
of lands made by a Collector. 284 

13 A Collector declared not authorized to 

annul a public sale of lands winch he 
considered to have been purchased under 
a fictitious name, contrary to regulation ; 
the power of confiscating in such cases 
being resented exclusively to the Gover- 
nor Geuerdl in Council. 294 

SECTS. 

See Dowek. 

SECCRIIV. 

In an action brought to recover from the 
sureties of a Stamp Mo/iurrir, a sum of 
money alleged to have been embezzled by 
him, from the proceeds of the sale of stamp 
paper j the plea urged by one of the (l« - 
fendants of fresh sureties having been ob- 
tained, subsequent to his undertaking, on 
account of his security being considered 
insuflScient, does not entitle him to exemji- 
tion from his original obligation, the secu- 
rity bond never having been cancelled. 19/> 

SEPARATION. 

iSre Assessmen'j , 3, Land Tenures, 8. 9. 

SETTLEMENT. 

See Assessment and Tenures. 

shares. 

See Inheriiance under the Mooiium- 
uuDAN aud Hindoo Law. 

sheriff of CALCUTTA. 

See Sales. 

SPECIAL APPEALS. 

See Appeals and'pRACTisE. 

SUMMARY APPEALS. 

t See Appeals. 


SUMMARY Suits. 

1 In a summary suit, under regulation 49, 
1793, a decree having been passed against 
the appellant in the Zillah Court, be pe- 
tioued the Provincial Court to admit an 
appeal from that decision, on the ground 
that the regulation above mentioned was 
not relevant to the case. The Provincial 
Court rejected the petition : but the Court 
of Sudder Dewanny Adawlut held that an 
appeal should be admitted for the purpose 
of investigating the question of the rele- 
vancy or irrelevancy of regulation 49, 
1793, to the present suit. 39 

5 Property supposed to belong to a public 
defaulter being attached aud about to be 
sold in satisfaction of dues of Government, 
should another person claim that property, 
it is sufficient that previously to the sale a 
summary enquiry be made into the merits 
of the claim. A formal investigation is 
not, in the first instance, necessary. But 
it is at the option of the claimant to in- 
stitute subsequently a regular suit, and if 
his title be proved, the sale will be void, 
and the property adjudged to him with 
costs. jgg 

See Civil Courts, 6. 

SUPREME COUli r. 

See Civil Courts, 2. 

T A LOOKS, 

See Land Tlnurls. 

THIRD PAR'IY IM A SUIT. 

S^e PiiAtiisr, 11, 12, 14, IS, 16. 

usage. 

1 A person settling in a foreign district, shall 

not be depnved ot the benefit of the laws 
ot his native disirit t, provided he adhere 
to its customs aud usages. jj 

2 In cases of inheritance, or family 

usage, has the prescriptive force of law ; 
but, to establish koolachar, it is necessary 
that the usage have been ancient and 
invariable. j 

3 By the special usage of the principal 

zemindarec in the district of Tipperah, the 
person appointed Jobraj takes the inheri- 
tance in preference to the next of kin ; tha 
person appointed Bara Thahoor is consi- 
dered next to him in succession, and lakes 
the inheritance in his default ; as well as 
at his death, provided the Jobraj, after be- 
coming Rajah, has not nominated any other 
person to be his Jobraj, 139 

4 Ihe office of Mohunt, or superintendent 
of a Hindoo religious establishment, having 
been by usage elective, such usage must 
be adhered to, in preference to any 
other mode of succession ; nor can any 
relinquishment, or devise, by the incum* 
bent, in favour of another person, operate 
further than as a nomination, which to 
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avail, must be confirmed by the usual mode 
of election. 151 

5 Claim by appellant to an estate on the 
plea of family usage, whereby a brother 
succeeds a brother to the prejudice of 
surviving sons, disallowed on proof that 
such was not the family usage. 249 

Jethamhat 2 . 

WASrK LANDS. 

See Land Tenures, 2. 

WUQF. 

1 To constitute a Wuqf^ or pious appronria* 
tion of property, it is not required by the 
hfoosiilmaii law, that the grant should be 
express in the use of that term : provided 
the nature of the tenure bcinteirible from 
the general contents of the grant. 110 

2 Wuq/ lands are not capable of alienation. 

110 

WIDOWS (Hindoo). 

1 A Hindoo widow cannot, except under 

special circumstances, alienate more than 
A moiety of her deceased husband's move* 
able property. 23 

2 She cannot under any circumstances alte* 

nate the whole of bis immoveable property, 
noi can she alienate any part withoiir the 
expi ess consent of the bens, except under 
special circumstances. 24 

3 The conseut of all her husband's heirs is 


required to the gift by a widow of pigt of 
her husband’s landed property $ and the 
deed of gift executed by her in favot^ of 
a straomr, to be valid, must be atumd 
by aU her husband’a heirs, as couseqlipg 
parties. dS 

4 A Hindoo widow may alienate the its* 

moveable property which devolved on htf 
from her husband, without the conseut m 
her husband's heirs, for the performance of 
his funeral obsequies, and her own main* 
tenance. 167 

5 A childless Hindoo widow is not entitled 
to succeed to the estate of her husband^ 
which devolved entire on him from bis 
ancestors, to the exclusion of bis brothers* 

160 

6 To entitle a widow to succeed to her bus- 
band’s estate she must remain chaste. 17A 

7 Hence incontinence, or other act involving 

expulsion from her tribe, excludes her 
from inheritance. 167 

8 By the Hindoo law current in Bengal, a 

widow' is entitled to take her husband’s 
share of ancestrel property, which at his 
death, was held by him and other sharersy 
as a joint undivided estate j but she has a 
life interest only. 237 

9 By the law aa received in Benares^ the 
widow IS entitled only to her maintenance. 

255 

10 By the law as received in Mitbila, also 
she is only entitled to maintenance. 245 

See Adoption, 3, 4, 5. 







